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Bourne: Democratisation and the lllegalisation of Political Parties in Europe

DEMOCRATISATION AND THE ILLEGALISATION OF POLITICAL
PARTIES IN EUROPE

ABSTRACT!?

This article explores theoretical explanationstfa proscription of political parties in
democratisating states. A survey of twenty-two ypa#dns in twelve European states
identifies two distinct classes of proscription ided from the ‘degree of
democratisation’ present in a banning state. Drgwim the democratisation literature,
| identify features of ‘new’ and ‘incomplete’ denracies that help explain
proscription. Case studies on Germany, AustriasRudatvia and Greece illustrate
the impact of ‘modes of transition’, heightened emainty, political tensions and
instability on ‘new democracy bans’, and the impafatliberalism, limited checks on
executive power and circumscribed political papétion on ‘incomplete democracy

bans'.

INTRODUCTION

The illegalisation of political parties presentdiemma for democracies. On the one
hand, banning a party may have profound conseqadacéhe enjoyment of liberties,
representation and political competition. It iseoftthe mark of authoritarianism. On
the other hand, democracies typically ban partey tclaim promote authoritarian
forms and violent regime change, serve the interetta foreign power, undermine
the territorial integrity of the state or are raciBroscription may, therefore, help

protect democracies from their enemies and promheteights of vulnerable citizens.

There is a small literature on the proscriptiorpolitical parties, mostly consisting of
single case studies and some comparative studéeendirom the disciplines of law
and philosophy (Karvonen, 2007; Saj6, 2004; Niesf§)2; Fox and Nolte, 2000;
Brunner, 2000; Harvey, 2004; Franz 1982; Kirchhejm®61). Most of these studies
tend not to question official rationales for theogmription of political parties and
when they do, fail to develop systematic, compaeator sufficiently detailed

arguments. Looking beyond official rationales, tkpiup on arguments meriting

further development, particularly Karvonen’'s (200&)gument that ‘established
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democracies’ tend to legislate fewer restrictioms pmlitical parties than ‘new’ or
‘semi-democracies’ and Sajo’s point that prosooiptiis more likely in post-
communist states because political uncertainty makem less willing to accept the
risk that political liberties may be abused (20@44). In short | aim to lay the
foundations for more systematic examination ofgtascription of political parties by
developing plausible hypotheses about the impactleshocratisation on a state’s

decision to ban a political party.

| explore the impact of democratisation on prog@mipin two main ways. In order to
determine whether ‘degrees of democratisation’ waefully distinguish different
classes of party ban, | conduct a survey of twéntyparty bans in twelve European
states. This survey reveals two distinct classepro§cription, namely ‘new’ and
‘incomplete’ party bans. | then go on to explore titerature on democratisation to
determine whether distinctive features of ‘new’ dimtomplete’ democracies can
help explain why these bans occur. Case studieshe@f democracy bans’ in
Germany, Austria, Latvia and Russia and ‘incomptimocracy bans’ in Greece and

Russia illustrate pertinent arguments from thediiere.
PROSCRIPTION OF PARTIES IN EUROPE

There is no up-to-date or comprehensive list ofiggibanned in liberal democracfes,
although the proscription of political parties i®lpably more common than usually
recognised. This article focuses on the proscmptd parties in postwar Europe,
mainly because relevant primary and secondary ssuae more abundant. However,
if temporal and spatial parameters are extendeki foathe interwar years and beyond
Europe, it becomes evident that many democracie® itiated or completed
proceedings to ban a political party at some pwirthe last century (Loewenstein,
1937; Kirchheimer, 1961; Capoccia, 2001; Fox anttey@000).

The first columns of Tables 1 and 2 (below) shagniicant or well-known examples
of proscription in Europe. Selected cases reflechething of the range of parties
banned in terms of ideology and salience, and delkxamples from established and
more problematic democracies, and from states wihent experience of

democratisation. Most parties listed in these tlfilea broad definition of political
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parties as organisations that ‘seek influence ie $itate’ including office and
parliamentary representation; that formulate aesretl set of policies or future-
oriented programmes for political change; and cxingdections at least some of the
time (Ware, 1995: 5). For some small parties, sashthe United Macedonian
Organisation llinden-Pirin (UMO llinden-Pirin) artthe National Bolshevik Party,
participation in elections is very difficult due tioe hurdles of registration. For others,
such as the Workers Party and the National DemocRarty (Austria), extra-
parliamentary forms of opposition may be more aradlg important. Indeed, for such
cases, the boundaries between political partid#jgad associations and movements
— and sometimes terrorist groups - may be ratherdd. On the other hand, the above
definition of political parties cannot fully capturthe essentially non-democratic

nature of former ruling parties in fascist or conmstiregimes.

Furthermore, parties included in Tables 1 and usithte three main categories of
party ban. The first involves a process of illegatlion leading talissolution where a
party is barred from participating in the electgredcesses. Dissolution often involves
bans on other forms of political activity (such @ditical demonstrations) and the
confiscation of party assets. Examples of dissolymities include National
Democratic Party (Austria), Workers Party eéBatasuna. Non-registratiois a form

of ex-ante exclusion from the political processinitolves a formal decision by a
branch of the state not to register an organisaai®ra political party and thereby
denies the party permission to participate in el@ttcompetitions and certain other
political rights. Examples of non-registration mdé Republican Party of Russia,
Christian Democratic Party of Russia and UMO llind&rin. And finally, there are
lapsed banswheredespite proscription, parties have been permittpthee in public
life under a different guise. A good example is @@nmunist Party of Greece, which
operated through the front organisation United Deniatic Left for decades (Kitsikis
1998: 98).

The most common ideological categories for bannadigs are parties of thiar
right, including the Socialist Reich Party, National Dematic Party (Austria),
Workers Party, and the Center Party 198&hadox communigparties, such as those
in Germany, Greece, Russia, Latvia and Lithuanial mninority nationalist or

separatist partiesuch asncluding UMO llinden-Pirin Batasunaand the Democratic
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Society Party. The proscription of liberal, pro-dmacy parties such as the
Republican Party of Russia, or the Russian Chnidliamocratic Party (among other
Russian parties not mentioned here, but see D&, 319), stand out as significant

exceptions.

In terms of size and political significance, pastiacluded in Tables 1 and 2 vary
enormously, from the mass communist and fascisigsabanned after the end of
World War Two and collapse of the Soviet Union,ptrties only able to capture a
very small percentage of the vote, like the Natidbemocratic Party (Austria), the
Workers Party and Centre Party 1986. Between tleeseemes fall parties like
Batasuna which was able to capture as much as 18% inds$ showing in Basque
elections in 1990 and the Welfare Party, which waes largest party after 1996
elections (with 22% of the vote) and part of a itimad government for nearly a year.
And finally, it should be noted that some party ®are sequential. This is the case for
bans in Spain, where all bans since the proscnpifatasunain 2003 have sought
to prevenBatasunae-emerging under a new name. It is also the fasarious pro-

Kurdish and Islamist parties in Turkey.

NEW DEMOCRACIES AND THE PROSCRIPTION OF POLITICALARTIES

This cannot be the place to enter into complex @sban the general concept of
democracy, other than to note Dahl’s five critefl®98: 37-8): In a democracy
citizens have equal and effective opportunitiesgpmaking their views known to
other citizens; b) voting on public decisions; @j)dearning about relevant alternative
policies and their likely consequences. Furthermdyecitizens decide how and what
matters are to be placed on the political agendaeriull citizenship rights are open
to all adult permanent residents. ‘New’, ‘incompleand ‘established’ democracies
can be conceived as various ‘stages’ or ‘degreésiemnocratisation. This is an
approach taken by many democratisation theorigt®, ke Karl and Schmitter tend
to see democratisation as a ‘complex historicat@se with analytically distinct, if
empirically overlapping, stages of transition’ (19271). While there is disagreement
over whether democratisation ought to be conceased dichotomous or continuous
variable (Huntington, 1991: 11), most theoristsegatsome variation of the following

sequence of stages: transition; institutionalisatior installation; consolidation,
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persistence or habituation; and possibly deconstiiid (Rustow, 1970; Linz, 1990;
Morlino, 1994; Diamond, 1999; Huntington, 1991; @ithell, 1994: 56).

By ‘new democracy’ | mean states at the ‘transit&tage of a process which could
transform an authoritarian regime into a fully colidated democracy. This
corresponds to what Rustow (1970) defines as tlepgratory’ and ‘decision’ phases
of democratisation. For Rostow, this is when padiditileaders in a nationally unified
political community, involved in a prolonged, profad and inconclusive struggle,
decide to accept diversity in their community anstitutionalise some critical aspect
of the democratic procedure to resolve conflict 79 352-6). Later theorists
acknowledge more varied paths to democracy, inotudmposition by external
actors, imposition by regime elite, mass-led refamnthe revolutionary take over of
power (Karl and Schmitter, 1991; Linz, 1990; Hugton, 1991: 109-163). ‘New
democracies’ can therefore be defined, adopting’&irconception of democratic
transitions, as former authoritarian states whéweret has been: a) the transfer,
abdication, or takeover of power by a group willlegopen the doors to a democratic
process (1990: 148) and b) the successful realisati free elections; convening of a
new parliament on whose confidence government dipeor installation of a new
president in office; and a constitution defining tfunctions of different organs of
government (ibid: 157).

It is possible to identify a class of parties bahr®y new democracies bans by
measuring the proximity of the decision to ban eyt a democratising state’s first
multiparty election. The first multiparty electiae rarely the opening event of a
democratic transition, but as we have just seea,siiccessful realisation of free
elections is a defining moment of all transitioasg, 1990: 157). Table 1 shows the
year individual parties were banned in relatiorthe first multiparty — although not

always free and fair — elections held in the posifM/ War Two period. Parties

located in the topmost rows of the Table constitutdass of ‘new democracy bans’.
Establishing a cut-off point for this class of nalgmocracy bans is somewhat
arbitrary. A meaningful average for transition-lémgs difficult to calculate because
the precise point in time when a transition endsfien a matter of debate. For the

states included here, an instance of proscriptimmesvhere within five to seven years
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of the first multiparty elections can be includedhiw the class of new democracy

bans.

Table 1: Proximity of party bans to first multipart y election

Banned Party Ban Year First Ban
election proximity to
first election
(years)
National Fascist Party (Italy) 1943 1948 -5
Communist Party of Latvia 1991 1990 1
Communist Party of Lithuania 1991 1990 1
Communist Party of the Soviet Union/Russia 1991 1199 0
National Socialist German Workers Party (Austria) 948 1945 0
Communist Party of Greece 1947 1946 1
Socialist Reich Party (German) 1952 1949 3
Communist Party of Germany 1956 1949 7
United Macedonian Organisation llinden-Pirin (Buiga 1999 1990 9
Russian Christian Democratic Party 2004 1991 13
National Bolshevik Party (Russia) 2005 1991 14
Republican Party of Russia 2007 1991 16
Workers Party (Czech Republic) 2010 1990 20
Batasuna(Spain) 2003 1977 26
Communist Party of the Basque Homelands (Spain) 8200 1977 31
AskatasungSpain) 2009 1977 32
National Democratic Party (Austria) 1988 1945 43
United Communist Party (Turkey) 1990 1946 44
People’s Labour Party (Turkey) 1993 1946 a7
Centre Party 1986 (The Netherlands) 1998 1946 52
Welfare Party (Turkey) 1998 1946 52
Democratic Society Party (Turkey) 2009 1946 63

There is considerable debate about whether it psogpiate for new democracies to
ban political parties and whether such measuresfégetive. Bans to counter the re-
emergence of former non-democratic ruling partieay ntontribute to political
stabilisation in the uncertain conditions of denadicr transition, or serve as a
‘backward barrier’ against insurgence (Minkenbe2g06: 27; Niesen, 2002: 250).
Bans on former ruling parties may help symbolicdimarcate the authoritarian past,
‘disclose a new republic’'s understanding of theagaymatic wrongs of the old
regime’ and ‘specify the new regime’s normativeeatation towards to the future’
(Niesen, 2002: 275). The ECHR, and others, have lvéling to tolerate greater
limitations on political rights in the special caotoins of democratic consolidation
(see also Saj6, 2004: 220; Gordon, 1986: 390)contrast, Huntington’s approach on
the question entails: don’t prosecute or punisintdorgive or forget (1991: 231). He
argues that in some cases, political costs may eighwmoral gains, and that

experience to the 1990s suggested that transitijmiséice is rarely delivered in a



Bourne: Democratisation and the lllegalisation of Political Parties in Europe

sufficiently timely or systematic manner (ibid: 2231). Linz is equally ambivalent
(1990: 159).

Nevertheless, new democracies face particular enablwhich make the option of
proscribing a political party more compelling. Negemocracies are typically
characterised by uncertainty, polarisation, pditictension and significant
disagreement over the pace and forms of demodiatséRustow, 1970: 354, 356;
Linz, 1991: 153; Huntington 1991: 109-164). As Kanld Schmitter describe it,

...the transition... is subject to unforeseen contireges, unfolding processes
and unintended outcomes. The ‘normal’ constrairitsazial structure and
political institutions seem temporarily suspendactors are often forced into
making hurried and confused choices; the alliantbey enter are usually
fleeting an opportunistic (1991: 270).

There is great uncertainty about ‘which interestsprevail and what the outcome of
the democratic process will be’ (Morlino, 1994: h7Zhere is sometimes a strong
possibility that anti-democratic forces from oldjirae or from the opposition might
prevail (Rustow, 1970: 354; Linz 1991: 153, Huntorg 1991: 109-164). Minorities
may be particularly vulnerable to the tendency @mmocratisation to promote
communalism and ethnic tensions, which as Huntmgtod others explain, may be
due to the fact that ‘in many situations the easiesy to win votes is to appeal to

tribal, ethnic and religious constituencies’ (1986Zakaria, 1997: 38).

In contrast, the marginalisation of extremists ant-system parties is often regarded
as a benchmark for democratic consolidation (Lir®91: 158; Diamond, 1999: 67-8).
Moreover, in an established democracy, uncertabiyut the rules of the game are
considerably reduced (Rustow, 1970: 361; Morlin®@94 572). As Diamond
explains, this is achieved through institutionalsa — a move towards routinised,
recurrent, predictable, patterns of political bebavw — which enhances ‘mutual
security’ and helps draw ‘reliable boundaries arbuhe uncertainty of politics’
(1996: 55).

The proscription of political parties in Russia dratvia in 1991 illustrate the impact
that uncertainty, political polarisation and theetit of counterrevolution from agents

of the old regime may have on decisions to bartipaliparties. Democratisation in
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Latvia and Russia took place in the context of rdqgid disintegration of the Soviet
Union, uncertainty about the status of unilateratldrations of independence in
Latvia and elsewhere, and the constant threat ohteo-revolution on the part of
communist party hardliners (Daniels, 1993; Dank¥)9. Indeed, coup attempts by
pro-Soviet hardliners in Latvia (and Lithuania)Jenuary 1991 and in August 1991 in
the Soviet Union serve as a backdrop against wénchmunist parties in these states

were banned.

In a high-profile and politically significant caseae former ruling Communist Party
of the Soviet Union (CPSU) was banned within thesdfan Soviet Federative
Socialist Republic for being an accomplice in thegAst 1991 communist hardliner’s
coup attempt against Soviet President Mikhail Gonea (Feofanov, 1993: 633). The
party was banned by Edict of Russian President sBofeltsin. The Russian
Constitutional Court was soon called to judge tlaidity of the ban — or more
specifically, whether the President had the powebdn political parties - and the
constitutionality of the CPSU itself (Feofanov, B9®runner, 2002: 28-30). By the
time Yeltsin issued his edict, the CPSU had ce&sqgaay its constitutional ‘leading
role’, as power shifted to alternative politicalsiitutions in the Republics, and

Constitutional Court deliberations took place wihies Soviet Union was defunct.

The trial itself was, according to Yuri Feofanoop®ething of a ‘Russian Nuremberg’,
which put the Communist party, its ideology, crimeesl record at the helm of the
Soviet state on trial (1991: 636). In a complexingl the court found that the
prohibition of the ‘high organisational structuref the CPSU (and the Communist
Party of the Russian Soviet Federative SocialigiuRic), or those elements of the
party apparatus which had controlled the Sovietestevere now unconstitutional
(Feofanov, 1993: 637; Brunner, 2002: 30). HowelteaJso ruled that the territorial
party organisations — or those elements of theyp#rat were more like public
associations — were legal and would be permittezhtoy out activities in accordance
with the law (ibid). By 1993, the party effectivelseconstituted itself as the

Communist Party of the Russian Federation.

The Communist Party of Latvia (CPL) was banned épt&mber 1991 by Latvia’s

Supreme Council. The banning body was a transgisostiament composed of an anti-
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communist, pro-Latvian independence majority (Papuront) elected in Latvia's
March-April 1990 competitive, multi-party electioSprudzs, 2001). The CPL was
the former ruling party of the Latvian Soviet Sdista Republic, although it
participated and won 27% of the vote (and 55 seaats)990 elections. After the
Supreme Council declared Latvian independence,(Ré remained loyal to the
CPSU. In January 1991, the CPL was involved in msuacessful coup attempt lead
by the pro-Soviet Latvian Public Rescue Commitigkich declared it was seizing
power and dissolving the elected, pro-independer@igreme Council and the
Government of the Republic of LatviZdanoka v. Latvia58278/00,ECHR, 2006).
These acts later served as grounds for its prasmmipThe party was suspended in
August 1991, following their open support for thagist 1991 coup attempt against
Gorbachev, on the grounds that their activitieseairat the violent transformation or
overthrow of the existing constitutional order. fal dissolution was confirmed a

month later.

Another distinctive feature of new democraciehieschallenge of ‘dealing justly with
the previous nondemocratic rulers’ (Linz, 1990: ;1B8ntington, 1991, 2009; Herz,
1978). As Herz observes:
the most difficult choice that seems to confrohbékhe [new democracies] is
between policies of at least temporary discrimorgtin order to eliminate the
danger (from right or left) of restoration of ditdeship, and freedom for all
groups and factions to organize and operate. Similaa choice must be
made between actively combating totalitarian andilar ideologies, and
allowing everyone to compete freely in the markatplof ideas’ (1978: 561).
The ‘torturer problem’, or responding to demands jiestice for human rights
violations committed by individuals from the oldgmme, is particularly difficult
(Linz, 1990, 158; Huntington, 1991, 211-231). Thésealso the related issue of
purging supporters and partners of the old regioe fthe armed forces, bureaucracy
and certain civil society institutions (Linz, 1994%(8; Herz, 1978, 561).

Huntington observes that different ‘modes of triosi are associated with different
approaches to the issue of purging and punishintagonists of the old regime: In
the case of ‘third wave’ regimeansformation(regime reformer-led change) former

officials of the authoritarian regime were almostver punished. In case of

1C
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replacement (opposition group-led change) they almost alway®rew In
transplacementgregime reforms and moderate-opposition led chatige was an
issue to be negotiated. Where there is strong stipgmo or an established practice of,
punishing those associated with the former regiorepfast crimes, or for purging
them from positions of authority in the state, ¢haray also be a strong rationale for
banning them from participation in democratic poditthrough the formation of
political parties (Herz, 1978: 561). Party bans Germany and Austria in the
immediate aftermath of world war two illustrate tleplanatory potential of ‘modes
of transition’ for explaining proscription in denratic states, although more research

is needed to confirm its broader significance.

Democratisation in Germany and Austria took platteraotal defeat in war and
involved external intervention on the part of thecupying Allied Powers (Niesen,
2002: 253; Knight, 2007). In both countries it table form of ‘externally monitored
installation where the total debellicization of thestate gave to the Allied powers full
control of political development’ (Linz, 1990: 113Pemocratisation in these
countries was as a from of what Huntington cabssition by ‘replacement’, where
opposition groups gain strength until the old regicollapses or is overthrown (1991
142), although in the cases at hand, military irgation by external actors was a
more decisive trigger for democratisation than dstineopposition. As mentioned
earlier, transition by replacement tends to be @ated with policies punishing and
purging protagonists of the old regime (Huntingtd@91: 211-231). This expectation
holds for the proscription of political parties Austria and Germany (and in Italy),

although it took different forms in different coues.

In Germany, a ban on parties which might take epniiantle of the defeated National
Socialist German Workers Party (or the Nazi partpk the form of a constitutional
prohibition on all anti-democratic extremist pastiéccording to Article 21(2) of the
1949 German Basic Law, ‘parties which by their goat through the acts of their
adherents seek to impair or to do away with theréib democratic order, or to
endanger the existence of the Federal Republicain@ny, are unconstitutional.’
Constitutional provisions against extremist partigere first invoked when the
government of Konrad Adenauer called on the Fed@mhstitutional Court to

determine the constitutionality of the SocialistidReParty of Germany (SRP). The

11
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Court found the SRP to be unconstitutional becanis¢s ‘essential affinity’ to the
Nazi party and because it did not support prinsiponstituting the ‘liberal
democratic order’ (Niesen, 2002: 273; Franz, 19BD). According to Kirchheimer,
the SRP ‘barely disguised its kinship with Nation&locialism’, ‘revived
ultranationalist philosophies’, and ‘used Nazi t@ges to vilify and denounce the
exponents of the democratic system’ (1961: 151 $RP obtained some support in
certain Northern Lander, but its 1951 success 6b bf the vote in Lower Saxony
Land elections was a highpoint soon followed by thiiation of proscription
proceedings (Kirchheimer, 1991: 152). Article 21{#3s also invoked against the
Communist party of Germany, which was banned in619&nd the National

Democratic Party of Germany, which escaped prosoripn 2003.

The National Socialist German Workers’ Party (NSDA&nd its associated
organisations have been banned in Austria sincestiteof World War Two. The
NSDAP achieved an electoral breakthrough in théyeE®30s but had effectively
become a branch of its German counterpart in 1&#ensen, 2002). After the
Anschlussts members and supporters obtained advantagewlpaverful positions
in government and civil society (ibid, Knight, 200The ban on the NSDAP was part
of the Allies’ de-nazification programme and wasguieed in accordance with the
1955 State Treaty for Austria. One of the firstsaot the Austrian Second Republic
was the 1945 Prohibition Act (subsequently amendeti947 and 1992). This Act
dissolved all National Socialist organisations, fsmated their assets and prohibited
actions inspired by National Socialist ideas (Mull2006: 6). A new article
prohibiting Holocaust denial was introduced in 1992e Prohibition Act was also
used in 1988 to dissolve the National DemocratictyP#or reactivating national

socialist ideas.

INCOMPLETE DEMOCRACIES

Huntington observes that so-called ‘waves of dewmttgation’” are usually
accompanied by liberalisation or partial democadiis in political systems that do

not become democratic (1991: 15). Moreover, dentisatiton waves have been

followed by ‘reverse waves’ where ‘some but notalntries that previously made

12
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the transition to democracy reverted to non-demtacrale’ (ibid). These processes

produce incomplete democracies.

By ‘incomplete democracy’ | mean states that hateost on a process of democratic
reform, and obtained some — but not other fundaaheraharacteristics of established
democracies. Established or ‘consolidated’ demaesa@re those where democracy
becomes ‘the only game in town’ (Linz and Stepa®96t 15-16), and which meet
high standards of democratic quality (Diamond anadrlMo, 2005). In established
democracies: no politically significant group sesty attempts to overthrow the
democratic regime or to secede from the stidwe;overwhelming majority of people
believe further political change must emerge from democratic process, even in the
face of severe economic and political crisis; alhg@alitical actors become habituated
to resolving political conflict by democratic meafisnz and Stepan, ibid; see also
Diamond, 1999; Rustow, 1970).

There is some disagreement about the threshold emfiodratic consolidation.
Huntington, for instance, adopts a minimalist cqrtioe of ‘electoral democracy’,
where a political system is ‘democratic to the akthat its most powerful collective
decision-makers are selected through fair, honedt @eriodic elections in which
candidates freely compete for votes and in whictually all the adult population is
eligible to vote’ (1991: 7). This conception im@i&he existence of those civil and
political freedoms to speak, publish, assemble arghnise that are necessary to
political debate and the conduct of election campsii (ibid). This minimalist
conception, however, has been criticised for igrgpother dimensions of democracy,
such as minority rights or the existence of domahgower beyond the reach of
democratically elected representatives (Diamon®9131). Maximalist definitions,
articulated most clearly in work on democratic ‘lijya include additional criteria,
namely the absence of reserved domains of powernéor-democratic actors,
horizontal accountability, extensive guaranteespolitical pluralism, political and
civil freedoms, and the rule of law (Diamond, 1999-12; Diamond and Morlino,
2005: Xii-xxix).

Despite some blurring of the boundaries betweersaaated and unconsolidated

democracies, scaled measures of democratisatioh, asithe widely-used Polity 1V

13
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democracy scores, permit identification of a clafsncomplete democracy bans.

Table 2 shows Polity democracy scores in the ydzarined a part.

Table 2: State’s degree of democratisation in yegrarty is banned

Banned Party Ban Year Democracy score
National Socialist German Workers Party (Austria) 948 Interregnum
National Fascist Party (Italy) 1943 Interregnum
Communist Party of the Soviet Union/Russia 1991 3
Republican Party of Russia 2007 5
Russian Christian Democratic Party 2004 6
National Bolshevik Party (Russia) 2005 6
Communist Party of Greece 1947 8
Communist Party of Latvia 1991 8

United Macedonian Organisation llinden-Pirin (Buiga | 1999 8

Workers Party (Czech Republic) 2010 '8
Democratic Society Party (Turkey) 2009 8
Welfare Party (Turkey) 1998 8

United Communist Party of Turkey 1990 9
People’s Labour Party (Turkey) 1993 9
National Democratic Party (Austria) 1988 10
Socialist Reich Party (Germany) 1952 210
Communist Party of Germany 1956 10
Communist Party of Lithuania 1991 10
Centre Party 1986 (Netherlands) 1998 10
Batasuna(Spain) 2003 10
Communist Party of the Basque Lands (Spain) 2008 10
Askatasuna (Spain) 2009 10

Notes: 1. Scores for Czech Republic are for 20@8abse 2010 scores have not yet been calculated. It
may therefore be subject to revision. 2. Scored@r Germany are polity scores for ‘West Germany’,
given that bans occurred before reunification.

Scores are allocated along a spectrum ranging @am10, where ten is the highest
level of democratisation. Scores are determinedqbglitative evaluations of the
openness and competitiveness of executive recrofimmonstraints on executive
authority and the competitiveness of political m#pation. Parties in the top three
rows of Table 2 have been considered in the comterew democracy bans. Those
cases with a democracy score ranging from five édees may be considered
‘incomplete democracies bans’ given that banningtest initiated democratic
transitions and yet fell short of top categoriesl@mocratic quality in the year the ban
occurred. Once again, it must be acknowledgedthiatis an imperfect measure for
identifying the ‘degree of democracy’ in differestates. One problem is that
democracy scores in a specific year - the yearro$gription - do not accurately
capture the degree of democratisation over the umedb longer term. A good
example is the democracy score for Greece - comrgida more detail below — which

fell from a score of eight to seven soon afterghascription of the Communist Party

14
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and remained at this level between 1949 and 1966le\this example highlights the
need to avoid an overly mechanical applicationha measure and caution in the
selection of case studies, it does permit the ifiestion of a class of ‘incomplete
democracy bans’, even if though the boundaries detwan incomplete and

established democracy may be difficult to disceithhabsolute precision.

Closer examination of work conceptualising différearms of incomplete democracy
provide various theoretical explanations for thlass of party ban. Merkel and
Croissant distinguish various forms of ‘defectivenbcracies’ that fall in the ‘grey
area’ between consolidated liberal democracies apein autocracy (2000: 31).
Defective democracies are ‘democratic’ becausestizen ‘meaningful and effective
universal “system of elections” (free, secret, équad general elections) regulating
access to political power” (ibid: 35). However, yhmay deviate from democratic
standards in three ways: In arclusivedemocracy, certain groups are systematically
denied access to political power, due to votingriens, discriminatory party laws
or electoral system distortions (among other thin@ibid: 36-7). In adomain
democracy, certain political domains are controllgdgroups (such as the military)
which are not democratically elected or legitimafidid: 36). This is essentially the
same as O’Donnell’'s conception of ‘delegative deraog, which ‘rests on the
premise that whoever wins the presidency is themstiitled to govern as he or she
sees fit, constrained by the hard facts of existpmver relations and by a
constitutionally limited term of office’ (1994: 55 here is vertical accountability,
including periodic elections along with freedonmfdom parties and organisations, but
horizontal accountability through checks on presi@g¢ power are weak or non-

existent (ibid: 61-2) and government is paternialigiopulist and illiberal (ibid: 55).

Merkel and Croissant’s third kind of defenctive demacy isilliberal democracy,
where ‘representatives elected in free and gemdeations breach these fundamental
rules, if the mutual checks on power are eliminatgd the circumvention of
parliament and the judiciary, or if the rule of law deliberately or chronically
damaged’ (ibid: 36). Zakaria (1997) develops a lsimconception of ‘illiberal
democracy’, where the procedural requisites of dwauwy are divorced from the
goals of ‘liberal constitutionalism’, which seeks promote individual liberty and

autonomy through the rule of law. In an illiberandocracy, elected power holders
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‘routinely ignore constitutional limits on their wer and deprive...citizens of basic
rights and freedoms’ (Zakaria, 1997: 22). Distiond between liberal and illiberal
democracy also emerge in differences between ‘ragia’ ‘low’ quality democracies
elaborated by Diamond and Morlino (2005) and thmiHaborators. While higher

guality democracies provide for ‘liberty on papdhey also develop a ‘culture of
liberty’, where freedoms are used and properly bbby an independent judiciary,
and where rights derogations are limited (Beeth2005: 34). ‘Lower quality’

democracies, however, may provide ‘rights on papet'will subvert these standards
by practices that include ‘exclusionary rules ogistration of voluntary associations,
trade unions or political parties’ and ‘discrimiogt application of registration

requirements’ (ibid, 38).

In short, various essential characteristics of mplete democracies generate the
expectation that the proscription of parties wik lmore likely in incomplete
democracies, especially the absence of effectivecksh on executive power, the
systematic circumscription of political participati or underdeveloped commitments
to liberal constitutionalism. The explanatory pdigin of these theoretical

explanations can be illustrated by cases of prpton in Greece and Russia.

Multiparty elections were held in Greece at regufdervals during the ban on the
Communist Party of Greece (1957-74), with the ekoepof the Colonel's coup and
military rule between 1967 and 1975. Multipartyotiens have also taken place at
regular intervals in Russia, including the periodni 2001, when the number of
Russian political parties banned outright or demegistration increased dramatically.
Nevertheless, at the time in question, both stades the hallmarks of ‘defective’ or

‘illiberal’ democracies described above (Merkel &missant, 2000; Zakaria, 1997).

As Diamandouros observes, the post-World War Il e&rgolitical system was
‘indelibly marked by the effort of a politically i/Tmphant Greek Right to
institutionalise [an] anti-communist state’ (198643). Even before the Colonel’s
coup and military rule, the Right dominated a ‘gadddemocracy’ or ‘circumscribed
parliamentarianism’ which marginalised the left arghtre and employed a ‘para-
constitution’ denying equal rights to those whosenmitment to the political regime

and established social order might be in doubd{ib#3).
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Formed in 1918, the Communist Party of Greece hidiedl in and out of legality.
Throughout its existence, the party has been ctersed by its close association with
the Soviet Union and orthodox communism (Kousoul®85; Kitsikis, 1988). The
party’s size and influence grew immensely afteled Greek resistance to German
occupation in the 1940s (Kousoulas, 1965). Frors gowerbase, the communists
launched a revolutionary insurrection and civil WB946-9), eventually quashed with
British and US support. The Party was outlawedthy Greek government in
December 1947, at the height of the civil war, atdhe point when communist
guerrillas established an alternative governmernthenmountains (Kousoulas, 1965:
248). However, before long, the illegalisation loé tCommunist Party took the form
of alapsed banas the party staged a comeback through a fror@n@gtion, the
United Democratic Left. This party, which was foanéen 1951, involved other
political forces, but pursued many pro-communisligees. It won an average of
14.2% of the vote in the six elections it contestadits own (Kitsikis 1988: 98). It
returned to full legality in 1974, when the Colanekelinquished power
(Diamandouros 1986: 160).

Under the regime of President, and later prime st&nj Vladimir Putin, Russia
became a ‘managed democracy’ and developed whan&el2008) describes as a
‘party-based authoritarian regime’. This is a systeshere party competition has
virtually disappeared and all parties are contthlte a greater or lesser extent, by the
Kremlin (ibid: 913). Along with instances of outhig fraud; the abuse of
administrative resources to promote the pro-Krenplarty, United Russia; and a
series of fake, but ultimately pro-Kremlin oppasiti parties; the progressive
tightening of party registration requirements has¢formed Russia’s ‘many party
system’ into one where only four parties won pankatary seats in most recent 2007
Duma elections (Gel'man, 2008: 914; Danks, 2009). 3dne of the principal
instruments permitting this recentralisation of powvas the 2001 Law on Political
Parties (amended in 2004).

The Law on Political Parties permits prohibitionpafiitical parties on a wide range of
grounds: it prohibits ‘extremist parties’, politicparties pursuing protection of
‘professional, racial, national or religious intst®, and political parties of foreign

states (Article 9). In addition to complex and dethrequirements for establishing a
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new party, by 2004, a party would be refused regfisin if it did not have at least
50,000 members overall and at least 500 membelsanches in at least half the

subjects of the Russian federation (among othag#)i(Article 41).

Implementation of the Law led to two waves of |laspale ‘deregistration’. Before
the 2003 election, the Ministry of the Interior annced that 38 parties would be
denied registration and that an additional five ldolbbe removed from the register
(Wilson, 2006: 323). By the time of the 2007 Dumlactons, the number of
registered parties was further reduced to 15, #maessmall number as those that
currently meet registration requirements (Gel'm&008: 919; Central Election

Commission of Russian Federation, www.cikrfaocessed 18 August 2010).

It is not possible to discuss single instancesaoi-registration or outright dissolution
in any depth, but the following points serve taslrate the range of parties affected.
The small liberal opposition party, Liberal Russiggs refused registration in July
2002 for technical faults in submitted documentatwhile the same faults in United
Russia’s documentation were overlooked (Wilson,620824). The party was re-
registered a few months later when it expelled lwaftnan and major financial
backer, the now out-of-favour oligarch, Boris Beresky (ibid: 323). The Republican
Party of Russia, another small opposition liberaity — and trenchant critic of the
Putin regime - was banned in 2007 for failing toemneembership requirements.
Founded in 1990, the party re-emerged with a netfgin and leadership, including
Vladimir Ryzhkov, a high profile Yeltsinite and Dandeputy between 1993 and 2007
(Aron, 2005). Another party banned for failing toe@t membership requirements
before the 2007 parliamentary elections was theaB@emocratic Party of Russia,
re-established in 2002 by former Soviet presidéwikhail Gorbachev (Russia’s
Supreme Court bans Gorbachev’'s Social Democratity,pRIA Novosti 13 April
2007). Both parties claim that registration autthesifailed to take into account all of
their members. Other parties banned for insufficisrembers include the leftist
Russian Party of Peace, the Freedom and Rule oPéwople party. In 2002, the
Ministry of Justice refused to register the RusgMirNational Union on the grounds
that the party was founded on the basis of ethnissRn affiliation Artyomov v
Russia 17582/05, ECHR, 2006). Similarly, the Russiani§€tan Democratic Party

18



The Legal Regulation of Political Parties, working paper 07/11

was refused registration in 2004 on the groundsith@as a religious party (Danks,
2009, 319).

The National Bolshevik Party — a broadly-based-eawn’ party founded in 1994 -
has repeatedly fallen foul of the Law on PolitiBarties. In 2005, the Courts banned
the party on the grounds that it had never offigiedgistered as a party and therefore
had no right to use the word party in its title §g8me Court Presidium says appeals
court’s cancellation of National Bolshevik Partynbis illegal, RIA Novosti 5 Oct
2005). When it was refused registration in Janu#096, the Federal Registration
Service said the party had failed to achieve auwmuaat its constitutive assembly, its
regional branches included people under age 18jsdriminated on the basis of
ethnicity and practiced racial discrimination (Naualist party appeals registration ban
in Moscow court,RIA Novosti 17 April 2006). And finally, in 2007, the Supreme
Court endorsed a ban on the party on the groundxtoémism (Top court upholds
ban on national Bolsheviks as extremists, RIA NtiydsAugust 2007). The NBP’s
inability to obtain formal registration has forc&dto maintain a focus on extra-
parliamentary activity which has ranged from vialprotests, civil disobedience and
vandalism, to collaboration with the liberal oppimsi in the anti-Putin protest

movement, Other Russia.

Some have welcomed the rationalisation of what hittserto a highly fragmented
political system (Wilson 2006), and the ECHR haseated what some may regard as
an ‘illiberal’ ban on all ethnic and religious ped as a legitimate aim promoting
peaceful co-existence of nations and religions uisd®, a secular state and equality
before the lawArtyomov v Russjal7582/05, ECHR, 2006). Nevertheless, the sheer
number of ‘de-registrations’ and mainly pro-Kremlprofile of the parties that
managed to participate and succeed in electorapettions has convinced many that
the 2001 Law on Political Parties is a measurenmeumine opposition and bolster
pro-Kremlin parties (Danks, 2009: 315-6, 318; Gaim2008: 919 and see critiques
cited in Wilson 2006: 319-20).

CONCLUSION: EXPLAINING THE PROSCRIPTION OF POLITIQAPARTIES

In this article | have conducted a survey of banmaditical parties in twelve

European states and examined the literature on ciatsation to develop a series of
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plausible hypotheses about why new and incomplemodracies ban political
parties. Theoretical arguments drawn from the deaisation literature and
empirical observations from various case studiesvsthat threats posed by former
regime elites, heightened political tension, inditgbinsecurity and distinctive modes
of transition can help account for the proscriptioh political parties in new
democracies. Distinctive features of incomplete denacies, such as limited checks
on executive power, systematic limitations on it participation and illiberalism,

can help account for proscription in incomplete deracies.

Further research is needed to determine the wahdiithe hypotheses developed here.
It needs to address three issues. The first ishen¢he hypotheses explain other cases
not examined here. The second is to examine whetlee may be distinctive
explanations for the proscription of political pest in ‘established democracies’.
There are some grounds for believing this may leecdse. Harvey, for instance,
argues that ‘constitutional provisions designed taselary powers for new
democracies [may] become instruments for symbalistige in mature liberal
democracies’ (2004: 409). Examples of proscriptaegording to Harvey, of purely
‘symbolic value’ include bans oBatasunaand successors from 2003 in Spain and
failed efforts to ban the National Democratic PartyGermany in 2003 (ibid). The
third issue for future research is to considerréiationship between explanations for
proscription in democratising states and more gdrexplanations for proscription.
The arguments developed here cannot serve as (eeeptanations for the
proscription of political parties because a) thare many states — such as Spain,
Poland, Hungary - which did not ban parties duthnguncertain times of democratic
transition and b) both incomplete and establishrerdatracies ban political parties, as

Table 2 shows.

‘Militant democracy’ is the paradigmatic explanatitor the proscription of political
parties in liberal democracies. Militant democr&y concept principally developed
by legal scholars to specify a class of legal systequipped with constitutional and
legislative instruments permitting the state tot@coitself against extremists through
measures such as proscription of political pariesx and Nolte, 2000; Saj6, 2004;
Brunner, 2000). It draws on Loewenstein’s seminarning against the ‘suicidal

lethargy’ of interwar democracies (1937: 423-30)d atthe vivid demonstration
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provided by the Nazi's rise to power of how demogranay be abused by its

enemies.

All states banning parties examined here can besidered militant democracies.
However, the ‘militant democracy’ paradigm canndtyfaccount for the proscription
of political parties given that so-called militatgmocracies use proscription in widely
differing contexts and that some states equippdti wie instruments of militant
democracy fail to use them at all. Nor can it addrihe question of why only some
democracies come to be classed militant democratitee first place. A number of
political triggers may lead to the execution of $amgainst extremist political parties
or the creation of new legal instruments for priggon. It may be that a party is only
banned when its competitors expect the ban to memtmore votes or seats or when
it helps them reach or maintain their position xeeutive office (Schumpeter, 1947
Downs, 1957). Some research on proscription in $96@rmany suggests such
explanations may be relevant. Kirchheimer, foranse, observes that Socialist Reich
Party (SRP) inroads into the ‘northwestern Protestaainstay of the Adenauer
government’ in 1951 general elections increasedsue on the cabinet to bring a
case against the SRP before the ConstitutionaltC8umilarly, as Niesen observers,
‘Adenauer’s right wing coalition partners in theboget almost sabotaged the motion
[to ban] theSozialistische ReichspartgsRP], and could only be pacified by the
simultaneous decision to hand in a motion agaihst Kommunistische Partei
Deutschland$Communist Party of Germany]’ (2002, 255).

It may also be more appropriate to examine the \bebie of extremist parties
themselves, particularly whether a party’s oridotato violence is a better indicator
of the likelihood of proscription. In most casesaenned here, parties have been
banned for direct or indirect involvement in vidlgolitical acts, whether past or
present. It is also likely that orientations toleimce was an important part of what
made parties banned for their anti-democratic ideasich as SRP and the German
Communists — so politically undesirable. Alternaty it may be unnecessary to take
the grave and possibly counter-productive coursdatning a party if it can be
marginalised through the electoral system, collusid mainstream parties or the
targeted use of the criminal justice system agarastsm, political violence or

offensive speech acts (such as holocaust deniathét research on this and the other
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general hypotheses are needed to develop a fulleretanding of why democracies

and democratising states ban political parties.
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NOTES

! An earlier version of this paper was presentetieElections, Public Opinion and Parties Annual
Conferenceaat the University of Essex, 10th - 12th Septen#fdi0. | would also like to thank Dr.
Cameron Ross and Professor Igrid van Biezen fomeoemnts on earlier drafts of the paper.

2 Fox and Nolte’s 2000 study comes closest to this.

*The ECHR did not rule against democratisation measlimiting police and civil service employment
for communist sympathisers in HungarRekvenyi v Hungary25390/94, ECHR, 1999) and
prohibitions on former communists standing as adateis in elections in Latvi&Z@anoka v Latvia,
58278/00, ECHR, 2006).

* Al data used in this article can be found at inolity IV data archives at
(http://www.systemicpeace.org/polity/polity4.htm
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