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Constitutionalizing Party Democracy:
The Constitutive Codification of Political Partiesin Post-war Europe*

Ingrid van Biezen

Abstract

This paper analyzes the process of party congiitatization in post-war Europe,
arguing that the constitution has become an impursaurce of party law. It explores
the temporal patterns of party constitutionalizatend reveals their connection with
incidents of fundamental institutional restructuint furthermore advances different
models of party constitutionalization, and addresbe question what these convey
about the underlying conceptions of party democré@rgues that the
constitutionalization of the democratic importaradearties enables them to turn to the
state for legitimacy and for organizational resoes¢thereby turning parties into
guasi-official public agencies, and suggests thatdonstitutionalization of parties
might reflect an attempt to legitimize their existe in the face of their weakening as

agents of democratic representation.

Constitutions and party democracy
In contemporary democracies, political partiesusally regarded as vital political
institutions for the organization of the modern denatic polity as well as for the
expression and manifestation of political partitimaand pluralisni.Political parties
have come to be seen as desirable and procedoealygsary for the effective
functioning of democracy, even amidst increasingceon that their actual functioning
is inadequate for a healthy performance of demgcrac

The relevance of political parties for modern deraog has also become
recognized increasingly in constitutional termgjenfining the relevance of parties as
indispensible institutional components of the deratc system. Whilst the
constitutions of the established liberal democsahistorically have typically refrained
from mentioning political parties or prescribingithrole in the political system, the
period following World War Two has witnessed anaing process of party
constitutionalization. The constitutive codificatiof parties in Europe effectively
began in the immediate post-war period, with Iatg the Federal Republic of

Germany, in 1947 and 1949 respectively, the fiosintries to attribute a positive role to
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political parties in their constitutions adopteteathe restoration of democracy. This
practice of party constitutionalization has sineerbfollowed in constitutional revisions
in many other politied to the point that the large majority of Europeamdcracies
today acknowledge the existence political partietheir constitutions in one form or
another. Indeed, in many contemporary democratistiations, key democratic
principles such as political participation, reprgaéion, pluralism and competition have
come to be defined increasingly, if not almost esisely, in terms of party. In many of
the more recently established democracies thatgateut of recent waves of
democratization in particular, where the very d&himent of democratic procedures
was often identified with the establishment of fceenpetition between parties, political
parties were often attributed a pivotal role andileged constitutional position as the
key instruments for the expression of politicalrglism and as vehicles of participation.

Despite the increased relevance of the constitditiothe place of political
parties in modern democracy, the process of pargtitutionalization and its
implications have received little systematic scHyplattention from political scientists
or constitutional lawyers. Germany, the ‘heartlahgarty law’ forms a possible
exceptiori! but even in the German case there is a noticémtiteof political science
literature on the constitutiohThe subject of party law more generally is a netgle
aspect of research on political parties, with dis@mns of party law in the scholarly
literature usually limited to passing references lacking a comparative dimensidn.
This is all the more surprising given that politiparties in contemporary democracies
have become increasingly subject to regulationdamsl which govern their external
and internal behaviour and activities. According&dz, party structures have now
become ‘legitimate objects of state regulation ttegree far exceeding what would
normally be acceptable for private associatiorssliberal society.” This relative lack
of attention to the legal position of political pas is even more manifest at the level of
their formal constitutional codification, as cotigions are not normally considered a
source of party la¥.As Bogdanor observes, ‘it is perhaps becausathéas been so
late in recognizing political parties that congtanal lawyers and other writers on the
constitution have taken insufficient note of thetfilat parties are so central to our
constitutional arrangements’.

However, although topics related to the law haaditionally received scarce
attention from comparative political scientist&yew constitutionalism’ has swept

across Europe which makes it increasingly diffifoitscholars to research issues of
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government and governance without also runningpotaic law*° As Shapiro and
Stone Sweet have argued in their essay on thaglidation of politics, the advent of
new-institutionalism overlaps in part with the piokl jurisprudence agenda and a
renewed interest in the importance of the lawmth# rules really matter, then law and
courts must really mattef* From a new-institutionalist perspective, thereftine
constitutional ‘rules of the game’ are importantiay may influence, determine or
constrain what actors do, and may shape theiritel=n&nd opportunity structures.

This paper aims to address part of the gap intér@ture by analyzing the
process of constitutionalization of political pagtin post-war European democracies
from a neo-institutionalist perspective, bringingether approaches and insights from
political science, constitutional theory and deraticrtheory, and using a combination
of qualitative and quantitative methods of analyisiargues that the relevance of the
national constitution for our understanding of nmodearty democracy is at least
threefold. First of all, the incorporation of pal parties in the country’s supreme law
implies that constitution acquires prominence asetplicit legal foundation and point
of reference for the judicial adjudication of issaout the operation of political
parties. This may involve questions about the asililgy of certain forms of party
behaviour or ideology with the fundamental prinegpbf democracy and the
constitutional order, as is evidenced, for exampethe increasingly prominent role of
Constitutional Courts in the outlawing of anti-desratic or insurrectionist parties. It
can also be seen from the rulings by Constituti@ulrts such as the German
Bundesverfassungsgeriaitt the constitutionality of certain forms of pafityancing.
From a legal perspective, therefore, the congtitali codification of parties implies that
the constitution has become an important sourgaxy law.

In addition, the constitution is an important s@ufar investigations into the
character of modern democracy. At the broadest, lée contention builds on insights
in the party literature that have emerged fromstiiely of the ‘official story’ of party
organizations? although in this case the formal documents undassitigation are the
national country constitutions rather than thermaéparty statutes. Like the official
rules that govern the internal organization of dypahe formal constitution of a
national political system offers a fundamental anttispensable guide to the character
of a given polity. Constitutions comprise a setunfdamental values, however
incomplete and unrealistic, and outline the procaldules that allow for the exercise

of power. As Sartori has argued, it is in the ctutedn in particular that the
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organizational base of the state can be fdda most liberal democracies,
constitutions aim to ‘regulate the allocation ofyeo, functions and duties among the
various agencies and officers of government, amtbfime the relationships between
these and the public? Constitutions thus define the composition and saxfp
authority of the organs of the state and the ustits in the public sphere, as well as
the distribution of power between them. Furthermpremised on the liberal model of
constrained government, they define the relatignbbtween the institutions of the
state and the citizen, posing injunctions on pudlithority and identifying a private
sphere that requires protection vis-a-vis the sktam this perspective, the
constitutional codification of political partiesuth provides an indication of their place
within the institutional architecture of the dematar polity, as well as their relationship
with the citizens within it.

Thirdly, in addition to defining the formal rule§tbe game, the constitution is
an important source for an investigation into thderlying normative ideas about the
place of political parties in modern democracyfés, if any, institutional preferences
are politically neutral, choices about the substasfahe rules are themselves not above
politics'® Decisions on the regulation of party activity, amization and behaviour
follow from particular conceptions of party and dmracy, and different norms and
conceptions of democracy may lead to divergentcpipgons about the appropriate
legal regulation of partie§. The constitution thus not only reflects a partéculision of
what the distribution of power actually is, butaaéf what it should be. An analysis of
the position of political parties within the dematir framework with specific reference
to the national constitution, therefore, will shigtht on a number of what Issacharoff
has called the ‘most vexing questions in the leggiilation of politics®’ ranging from
inquiries into to how parties should be understioagrms of normative democratic
theory, to how they are to be financed.

This paper examines the place of political paitidhe contemporary
constitutions of European liberal democracies, @sking the question which different
dimensions of party constitutionalization can t&idguished, and what the particular
modes of party constitutionalization convey abbatunderlying conceptions of
political parties and party democracy. The firsttigs analyzes the temporal sequence
of post-war party constitutionalization and demmatst that this process has been
closely connected to waves of democratization amdtitution-writing. The second

section explores the underlying dimensions of pawtystitutionalization in European
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democracies and examines the variation betweertrgesim terms of the degree and
intensity of party constitutionalization, focusimgparticular on the differences between
the longer established democracies and those restdplished or re-established after
authoritarian and totalitarian rule. The third g@tdiscusses the implications of the
patterns that can be observed for our understamdingpdern party democracy and for
the question how contemporary political partiesusthée understood in terms of their

linkages with society and the state.

The origins of post-war party constitutionalization

Even though there might appear to be a reasonagleel of consensus about what a
constitution is, disagreement may exist over theadorm it may take. Most countries
have a fundamental law that regulates the mostriaporules of the game, while
others have a set of laws that is collectivelymef@to as the constitution. In yet other
countries unwritten customs and conventions armesasn to form part of the
constitution. Written constitutions, moreover, ceally be distinguished from
ordinary legislation because they require moraegémt amendment procedures, but this
need not necessarily be the case. In principlestitations can thus be written or
unwritten, and may be contained in a single docuroebe dispersed over a larger set
of laws.

For the purpose of this paper, the constitutidaken to be that law which is
called or commonly referred to as the constitutiothe basic law, and which is
codified in a single documerit.In the absence of such a document, there are no
objective instruments to determine where the boueslare to be drawn, and any
assessment of what laws, customs and conventionisl wonstitute the ‘most
important’ rules and thus form part of the consititu would be a matter of judgement
and therefore involve an element of arbitrarinésthe operationalization employed
here effectively excludes the UK because it dogépassess a written constitution
codified in a single text. Furthermore, the consitins of Sweden and Finland are taken
to be the texts that resulted from the integratibtne various existing constitutional
laws into a single document. This occurred in Swadel974 and in Finland in 1999.

The countries covered in this research includdzjpost-war European
democracies with a written constitutiBhincluding the current member states of the
European Union (except the UK), candidate memla¢esiCroatia and Serbia, as well

as Iceland, Norway, Switzerland, and Ukraine. Raéeoifor all countries were the year
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in which parties were first codified in the demdiraonstitution, as well as the year,
number and type of subsequent amendments andorevigh content analysis, the
details of which are discussed below, was carrigday all constitutional provisions.

Table 1 provides a first overview of the extenpafty constitutionalization in
post-war Europe, listing for each country the yirarhich political parties were first
incorporated in the national constitution, togetiih the Freedom House status for the
newer democracies. The table demonstrates th&rtfeemajority (N=28 or 87.5 per
cent) of post-war European democracies now ackrigel@olitical parties in their
constitutions. It is only in four countries thaties receive no mention in the
constitution (i.e. Belgium, Denmark, Ireland, ahd Netherlands). All of these, not
coincidentally, belong to the group of longer ekshled liberal democracies.

The first observation to be made is that the esirienstitutionalization of
political parties in post-war Europe occurred ieldnd in 1944. Previously under
Danish rule, Iceland formally became independei® following a popular
referendum on the questions whether to abolishitien with Denmark and to adopt a
new republican constitution, both of which receieedoverwhelming majority of the
votes in favour. The republic of Iceland came ipéing on 17 June 1944. It instituted

its first constitution on the same day, with adi8lL stating that:

[...] In allocating seats according to the electiesults, it shall be ensured to the extent possible
that each political party having gained a seatlthiAgi receive the number of Members of
Althingi which is as closely as possible in accoawith the total number of votes it has
obtained’?

The reference to political parties in the Icelarzbostitution appears only incidental, to
the point that the allusion to their existencemsast implicit. To be sure, elections
rather than parties are the actual subject of ttatishal regulation here, as the main
purpose of this constitutional provision is to emrsha principle of proportional
representation for national parliamentary electiatiser than signalling a positive
appreciation of the role of political parties. Ndmess, even though couched in
implicit terms, the Icelandic constitution presehéeconstitutional novelty at the time,
being the first to create an unequivocal associdi@ween political parties and
elections and thus effectively acknowledging trstifational relevance of parties in the

context of a modern representative democracy.



Table 1. Constitutional recognition of political paties in post-war Europe

Party FH classification a: Party FH classification a:

constitutionalizatior? ‘Free’® constitutionalizatior? ‘Free’®
Austria 1945 n/a Latvia 1991 1991 (1991)
Belgium -- n/a Lithuania 1992 1991 (1990)
Bulgaria 1991 1991 Luxembourg 2008 n/a
Croatia 1990 2000 (1990) Malta 1964 (1964)
Cyprus 1960 (1960) Netherlands -- n/a
Czech Rej° 199 199( (1993 Norway 198¢ nle
Denmarl -- n/a Polanc 199z 199(
Estonié 1992 1991(1991 Portuga 197¢ 1976
Finlanc 199¢ n/s Romanii 1991 199¢
Franct 195¢ n/a Serbi: ° 199( 200z
Germany 1949 n/a Slovakia 1992 1994 (1993)
Greece 1975 1974 Slovenia 1991 1991 (1991)
Hungary 1989 1990 Spain 1978 1977
Iceland 1944 (1944) Sweden 1974 n/a
Ireland - n/a Switzerland 1999 n/a
Italy 1947 n/s Ukraine 199¢ 200€ (1991

®Year of approva(rather than promulgati().

® Freedom House rankings commence in 1973. In sometiges, the period with ‘Free’ status is not teirupted: Following the
Turkish invasion, Cyprus was classified as PantBeFbetween 1974 and 1980; Estonia was Partlyifrre@91; Latvia was Partly Free
in 1992 and 1993, and Slovakia was Partly Fre®86land 1997. In parentheses: year of independenceuntries emerging from the
break-up of larger states.

¢ Czechoslovakia (1990-1992)

4 Yugoslavia (1990-2003), Serbia and Montenegro 3206)

n/a = not applicable (independent democratic staresighout the post-war period)




The subsequent case of post-war party constitlizatian is Austria. The
Austrian constitution of 1945, adopted in the wakéhe restoration of democracy
following World War Two, reinstated the pre-war 9F2deral constitution (which had
first been adopted in 1920 following the collapsthe Austrian-Hungarian monarchy
after World War One), while at the same time redioig the Austrofascist constitution
of 1934. The Austrian constitution has since besised on numerous occasions,
currently containing around 15 provisions referriagpolitical parties, but, as Pelinka
points out, it does little to elaborate on the gigance of political parties for the
democratic decision making procésn fact, it seems to take their existence more or
less for granted’ Moreover, parties are barely recognized or ackedagd as
institutions in their own right, as the constitutiosually refers to them in their
manifestation as parliamentary groups, or in takictoral capacityWahlparteiei.

The only reference in the Austrian constitutiompaditical parties per se is a negative
one: persons who hold office in a political paryot be members of the
Constitutional Court (art.147.4). The Austrian ddgoton does illustrate, however, that
the constitutionalization of parties is not exchady a post-war phenomenon, as it
incorporates a number of provisions from the eagie-war constitution. Moreover,
the case of Austria echoes the Weimar constitutfdi®19, in which the reference to
political parties involved a requirement for thditoal neutrality of public officials,
stipulating that ‘civil servants are servants @& public as a whole, not of a party’ (art.
130).

This provision from the Weimar constitution is icgliive of a particular attitude
towards political parties in the early days of mdesiocracy, when the dominant
democratic ideology did not allow for intermediarigetween the individual and the
general will. As a consequence, parties were aiéem as a threat to the supposedly
neutral and long-term transcendental general isttered the common goGtAs the
size of democratic polities expanded with the cbaation of modern large-scale
nation-states, however, direct links between tae stnd the individual became
increasingly unfeasible. This, coupled with a shifthe dominant meaning of
‘democracy’, from an historical conception inspitgdcity-state style direct democracy
in favour of representative government in the beogublity of the nation-state,
legitimized the status of parties as intermediasfifutions between individual citizens
and the state. As parties in the post-war era weldran ideational transformation by

which they gradually come to be seen as democlgtlegitimate as well as
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procedurally necessary for democracy, the notigmadies changes also in terms of
their constitutional codification.

This is perhaps best illustrated with the exampkb® Federal Republic of
Germany, where article 21 of the 1949 Basic Lawilaggs issues such as the freedom
of political parties, their role in the formatiofhthe political will, intra-party
democracy, and the duty of parties to accountfeir assets. Furthermore, the German
constitution does not tolerate political partiehwiurposes or activities antithetical to
the democratic constitutional order, a provisionohthas subsequently provided the
foundation for a constitutional ban on the descetsdaf Nazi and Communist

Parties?® More specifically, article 21 of the Basic Law,amended in 1984, states:

(1) The political parties participate in the forimatof the political will of the people. They
may be freely established. Their internal organiramust conform to democratic principles.
They must publicly account for their assets andtiersources and use of their funds as well
as assets.

(2) Parties which, by reason of their aims or thkaviour of their adherents, seek to impair or
destroy the free democratic basic order or to egelatine existence of the Federal Republic of
Germany are unconstitutional. The Federal Conititat Court decides on the question of
unconstitutionality.

(3) Details are regulated by federal legislation.

Article 21 thus constitutionalizes political pagjend ‘formally acknowledges that they
have a genuine and legitimate function to perfarrmodern democratic governmeftt.”
Together with a similar, but less detailed, artarepolitical parties which had
previously appeared in the Italian constitutiorl®172 the German Basic Law was
one of the earliest cases of what could be cafiegositive constitutional codification
of political parties in post-war Europe, attribggito political parties a constructive role
in the democratic system. By assigning a key mwlgatrties in the formation of the
political will of the people, the German constitutiassociates one of the key principles
of democracy with the institution of the politiqarty and invests parties with the status
of institutions under constitutional law. At a timiéaen political parties had been
constitutionally codified in only a handful of E®an democracies, the German Basic
Law represented the most comprehensive set ofitdiwstal rules on political

parties™
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As Pelizzo notes, the Italian and German condtitstirepresent a novelty in
the history of the formal constitutional texts syt explicitly recognize the
constitutional role and relevance of political pgtin the functioning of democratic
polities.”*® Moreover, and perhaps more importantly, both dtutisins establish that
the constitutional relevance of political partissiot confined to the role they perform
in elections. This in sharp contrast to the ead@es of party constitutionalization in
Iceland and Austria, as well as some later exangulels as in Sweden, Norway and
Finland, where the constitutional relevance oftmall parties is essentially linked to
their electoral functions.

The practice of party constitutionalization hassibeen followed in
constitutional revisions in many other countrieghwnany taking their cue from the
German model. A strong impulse in the diffusiorihef process of party
constitutionalization emerged from the third andrfio waves of democratization in
Southern Europe in the mid 1970s and Central asteEaEurope in the early 1990s.
The 1978 Spanish constitution, for example, ectlte§&erman Basic Law in
enshrining a positive role for political partiestire formation of the popular will, while
also recognizing political parties as importantietels of electoral participatiot.
Moreover, although the Italian and German congtiistaccept political parties in the
plural, and thus by implication the existence aiidti-party systent? Spain is the first
post-war European democracy explicitly to idengiéyrties as key instruments for the
expression of political pluralism.

In the most recent case of party constitutionabmain Luxembourg, parties are
explicitly identified with the realization of fundeental democratic values and
principles such popular sovereignty, participaao democratic pluralism. In 2008 it
was approved that a new article 32bis was to bedatilthe Luxembourg constitution,
stipulating that:

Political parties contribute to the formation oétpopular will and the expression of universal

suffrage. They express democratic pIurall?’sgm.

This amendment was motivated by the perceived teestbdernize the constitution in
line with the political reality of representativerdocracy and a desire to underscore the

importance of political parties for a healthy fuontng of the democratic systeth.

1C
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Waves of party constitutionalization

The chronology of party constitutionalization ipmesented more schematically in
Figure 1. One important observation that can beenasicthe basis of the pattern
displayed here is that the process of post-way gartstitutionalization was not gradual
or linear but appears to have occurred in clusiérsse correspond closely to the waves
which Huntington has observed for democratizatimtgsses and which Elster has
identified as waves of constitution-makifigOn this view, Iceland, Austria, Italy and
Germany form part of the first wave of post-wartpaonstitutionalization. This
coincides with the first wave of post-war constdntwriting, as the end of World War
Two witnessed an outburst of written constitutigysnbolizing newly acquired
statehood and independence or recasting politaaépin light of past authoritarian
experienced’ This wave also coincides with Huntington’s secere of
democratization and the restoration of democragijgnimmediate post-war period. A
next wave of post-war constitution-making was catee with the break-up of the
French and British colonial empires. Correspondiaiges of party constitutionalization
are France (the establishment of the Vth Republi®58), and Malta and Cyprus (on
acquiring independence in 1960 and 1964 respegtivelfurther wave of constitution-
making and party constitutionalization correspatade third wave of democratization
in Southern Europe (Greece, Portugal and Spaieimid 1970s, while a in a fourth
wave the post-communist democracies in CentraEastiern adopted new
constitutions after the fall of communism in theela980s and early 1990s, with
Ukraine as a relative latecomer in 1996.

The waves of democratization correspond closepracesses of constitution-
writing, as new constitutions are nearly alwayatesl to major social upheavals such as
revolutions, wars, regime collapse, or the creatiom new staté® The
constitutionalization of political parties also &jpps to be connected to both the drafting
of the new constitutions and the processes of deatipation and state formation.
Political parties were thus incorporated in theyJ@st constitutions adopted by the
newly established democratic states. This suggestspopecky has observed in the
context of the post-communist democracies, thatngntiee designers of the new
democratic constitutions a conception of democsagms to have prevailed in which
political parties are the core foundation of a deratic polity>*

Like processes of democratization and constitutioiting, the

constitutionalization of political parties is thalso related to moments of institutional
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Figurel. Waves of post-war party constitutionalization
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restructuring and regime change. Broadly speakiagawn identify 3 such types of
institutional restructuring for the post-war Eurapelemocracies. The first is
independence as a result of liberation from colaonia, as in the cases of Iceland,
Cyprus, and Malta. In a second group, encompasigngcracies across all post-war
waves of democratization, the constitutionalizatbpolitical parties can be seen as a
product of the establishment or the restoratiodeshocracy. In some of these cases, a
new constitution was adopted with the (re-)estabiisnt of the democratic regime
(Italy, Germany, Greece, Portugal, Spain, Bulg®ianania), the non-democratic
constitution was revised to suit the proceduraliastitutional requirements of
democracy (Hungary and Poland), or a previouslyateatic constitution was
reinstated (Austria). In a third group of (post-eoomist) countries the
constitutionalization of political parties followeddual process of democratization and
the (re)establishment of independent nation stateskey dimensions of what Offe has
called the ‘triple transition*® This includes the disintegration of Czechoslovatia

the Czech and Slovak Republics, the break-up ob¥lagia resulting in the
establishment of the independent republics of $iayeCroatia, and Serbia; and the
creation of independent states after the collapieedSoviet-Union in the Baltic states
of Lithuania, Estonia and Latvia, as well as Ukeaiwithin the broader category of
institutional restructuring, the case of Franceusthprobably be seen asi generis

Here, the constitutionalization of political pagtillowed the establishment of the new
institutional framework of the Vth Republic in 1958his was prompted, however,
more by fear of regime collapse rather than actgiime change.

The constitutional codification of political paigtherefore, is usually a product
of a constitutive moment in a context of institntbflux. Conventional amendments,
on the other hand, are a particularly unusual nedgerty constitutionalization. As a
result, the established democracies of Swedenft{tdgimal codification of political
parties in 1974), Norway (1984), Finland (1999),t3&rland (1999) and, most
recently, Luxembourg (2008) appear seemingly ramgsoattered between these
waves of party constitutionalization, unrelatedh® general patterns of regime

instability and institutional restructurirg.

Dimensions of party constitutionalization
As the various examples cited above section suggjgsificant variation exists in the

ways in which constitutions have codified the mfgolitical parties. While some

13
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constitutions define political parties essentiallyerms of key democratic values and
principles, others mainly emphasize the partietteral or parliamentary roles.
Moreover, constitutions vary enormously in the msigy with which they regulate
political parties. This section examines in mor&aitibow the actual substance of
constitutional regulations varies across Europeanatracies. It investigates the ways
in which political parties are described by thestintions of the liberal democracies in
post-war Europe as well as the underlying dimerssadrparty constitutionalization. It
examines the variation between countries, withegigbemphasis on the differences
between the older liberal democracies and thosenving established more recently
following a period of non-democratic experience.

The analytical framework for the content analy$ithe constitutional
codification of political parties is loosely basan Frankenberg’s comparative analysis
of constitutions, who argues that the architectdiraodern constitutions represents a
layered narrative with four main elemeftts:

1) Principles and valuesiemocratic constitutions appeal, often in a ptdarnto the
fundamental principles and values upon which tHiéyps based. These may include
values such as social justice, human dignity, tite af law, or indeed democracy.
Included within this category (‘democratic prin@pl) are constitutional references to
political parties which define the democratic sgstnd / or key demaocratic principles
and values, such as participation, popular sovetgigquality, or pluralism, in terms of
political parties.

2) Rights and dutieglacing the individual as the central and sogreigent of the
body politic, constitutions usually contain a cagple of liberal rights and freedoms,
guaranteeing private and political autonomy toditizens of the state. Some
constitutions complement these with social rigiitkile this emphasis on rights
originally constituted a novelty in the historyanstitution-writing, today it has
become increasingly common for constitutions togima the political subject in terms
of positive and negative Iiberf)?.Within this domain, one category (‘rights and
freedoms’) encompasses constitutional provisiorisiwbutline the position of political
parties in terms of basic democratic libertieshsag the freedom of association, the
freedom of assembly, or the freedom of speech. flmtber categories
(‘activity/behaviour’ and ‘identity/programme’) ihale the duties of parties to abide by

certain rules on permissible forms of party agfignhd behaviour, on the one hand, or

14
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ideological and programmatic identity, on the otfidrese typically entail restrictions
on the parties’ basic democratic rights and freesilom
3) Institutional structureconstitutions also contain regulations concertiireg
institutional organization of the polity. Broadlgesaking, these deal with the rules for
the ‘establishment, transfer, exercise and confrpblitical power'** They outline the
structure of the political system, sketch out thlection, composition and powers of the
various state organs, and describe the variouarblgcal vertical and horizontal
relationships between them. Hence, this domainrapasses constitutional provisions
which position political parties within the broad#ructure of the political system.
Because parties are not monolithic entities butbeadisaggregated into various
interconnected components or ‘fac&sthis domain has been broken down into various
sub-categories, including constitutional rules Hygily to the extra-parliamentary
organization, or the political party as a whole{fa-parliamentary party’), parties in
their electoral capacity (‘electoral party’), paegias parliamentary groups
(‘parliamentary party’) and the party in publicioff (‘governmental party’). A further
category within this wider rubric pertaining to thiganizational structure of the
political system (‘public resources’) refers to stitutional provisions which entitle
political parties to public resources, such aedtaiding or time on state-owned
broadcasting media.
4) Meta-rules constitutions contain meta-rules, or rules ofstibational interpretation,
which deal with ‘questions of constitutional vatidiamendment and change’ and
outline the conditions for the revision and intetption of the constitutioff. These
may include provisions on the establishment antbgegives of a constitutional court,
for example, or the general procedures for judigaiew. Furthermore, these rules
often determine the hierarchy within the legal ofgdedefining the constitution as the
‘supreme law’ vis-a-vis ordinary legislation anddiipulating that the latter be in
conformity with the constitution. Within this domaithe category of ‘judicial
oversight' corresponds to the rules which estaldigkrnal judicial control on the
lawfulness and constitutionality of party activigd identity, while ‘secondary
legislation’ encompasses constitutional provisiahsch reflect the hierarchical legal
order and dictate the enactment of further leg@tadn political parties.

Table 2 indicates along which dimension(s) politfrties are codified by the
different national constitutions currently in for@es well as the relative importance of

each of the categories per couritty.
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Table 2. Dimensions of party constitutionalization(%)

Principles & Rights & duties Institutional structure Meta-rules
values
Democratic Rights Activity and  Identity and Extra- Electoral Parliamentary ~ Governmental Public Judicial  Secondary
principles and behaviour  programme | parliamentary party party’ party resources | oversight legislation
freedoms party

Austrie - - - - 3.7 29.€ 62.9 3.7 - - -
Bulgarie 7.1 - 21.¢ 14.2 21.4 - 145 - - 7.1 145
Croatic 142 7.1 7.1 7.1 28.€ - 7.1 7.1 - 14.: 7.1
Cyprus - - - - - - 100.( - - - -
Czech Reublic 28.t 14.2 28.t 14.: - - - - - 14.2 -
Estonit - 20.C 20.C 40.C - - - - 10.C 10.C
Finlanc - - - - - 100.( - - - - -
Franct 16.€ 33.8 16.€ 16.€ - 16.€ - - - - -
German' 12.t 12.£ 12.t 12.t 25.C - - - - 12.t 12.5
Greec - 2.C 2.C - 12.2 2.C 67.3 2.C 4.1 - 8.2
Hungan 10.C 10.C 15.C 5.C 20.C - 30.C - - - 10.C
Icelanc - - - - - 100.( - - - - -
Italy - 16.€ 16.€ 16.€ 33.: - - - - - 16.6
Latvia - 100.( - - - - - - - - -
Lithuanie - 20.C 30.C 10.C 30.C - - - - - 10.C
Luxembour¢ 100.( - - - - - - - - - -
Malta - - - - - 35.2 58.¢ - 5.€ - -
Norway - - - - - 73.3 20 - - - 6.€
Polanc 5.8 17.€ 5.€ 5.8 52.¢ 5.8 - - - 5.8 -
Portuga 7.7 5.8 1.¢ 5.8 9.€ 7.7 42.3 - 5.& 3.8 9.€
Romani 6.2 12t 18.7 12.L 12.L - 12.t - - 6.2 18.%
Serbit 9.1 9.1 18.2 - 9.1 9.1 9.1 - - 18.2 18.2
Slovakic - 33. - - 50.C - - - - 16.7 -
Slovenit - - - - 80.C - - - - 20.C -
Spair 27.2 18.2 18.1 9.1 27.2 - - - - - -
Swedel - - - - - 78.6 214 - - - -
Switzerlant 50.C - - - 50.0 - - - - - -
Ukraine 5.5 11.1 16.€ 5.5 27.1 11.1 11.1 - - - 11.1

N=14 N=16 N=16 N=14 N=18 N=12 N=13 N=3 N=3 N=11 N=13
Total (50.0%) (57.1%) (57.1%) (50.0%) (64.3%) (42.8%) (46.4%) (8.3%) (8.3%) (39.3%) (46.4%)
Mean 215 19.2 15.8 104 30.1 39.1 354 4.3 5.2 11.7 11.7

Note The figures denote the relative importance ofdifferent dimensions of party constitutionalizatio a country’s current constitution; N = numbécountries
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One crucial observation that can be made on thie bathe figures presented in Table
2 is that the constitutions of the more recenttpl@sshed democracies (in Southern
Europe and Central and Eastern Europe) as weiloas tre-constituted in the wake of a
crisis of the democratic regime (such as Austtay land Germany), tend to regulate
parties significantly more extensively than theeolliberal democracies on nearly all
domains, including democratic principles, rightd daties, the extra-parliamentary
organization and judicial oversight. In the oldentbcracies, on the other hand, the
constitutional regulation of parties tends to conicge primarily on their electoral role.
This is corroborated by Anova significance testsicv confirm that the differences
between old and new democracies are significagt €si05) on all dimensions, with the
exception of the parliamentary and governmentalaiom

The evidence presented in Table 2 shows that gxaalfl of the countries
identify political parties in terms of essentiahugcratic principles (e.g. participation,
pluralism, popular sovereignty). With the exceptdrthe Luxembourg constitution
cited earlier, this type of constitutional codifica exists primarily in countries with an
authoritarian or totalitarian past. This sugges#és the immediate non-democratic
experience is a powerful driving force behind thenitification of basic democratic
values with the presence of political parties. THgacy of non-democratic regimes is
even more forcefully manifest with regard to thentification of political parties with
the freedoms of association, assembly, and sp&aahcategory is almost exclusively
made up of newly established or re-established dean®s. Hence, in democracies
with an authoritarian or totalitarian past, a lggatthe non-democratic experience is
reflected in the new constitutions insisting on m&ning a clear separation between
parties and the state by underlining the privateatter of party organization and
ideology, and by primarily associating parties viaésic democratic liberties.

In part, this may be a consequence of the grownaprtance that the
constitutional bill of rights has now acquired las essence of democrayn addition,
it follows from the way in which the constitutior@ggsign of the newer democracies,
and the post-communist ones in particular, tendgubsition the state and society vis-a-
vis one another in the wake of democratizationcthrellary of the liberalization of
formerly non-democratic polities was often the ¢ibmgonal establishment of an
explicitly private sphere of social life, guarardds®y a judicially enforceable bill of
rights*® The constitutional recognition of political pagiim terms of fundamental

democratic liberties in the post-nondemocraticmesg can thus be understood, at least
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in part, in light of the desire to identify andestgthen a private sphere which is free
from state intervention.

At the same time, and seemingly paradoxically,alae also the kinds of
regimes which appear most likely to constrain paliplogy or behaviour, as is shown
by the high incidence of provisions in the ‘aciviand ‘identity’ categories. Many
constitutions in the newly established and re-distedd democracies prohibit political
parties which are adverse to the fundamental vaitide democratic constitutional
order. In an attempt to safeguard the democragionefrom insurrectionary and
separatist parties, these constitutions thus denteatgarties respect democratic
principles, as well as the national sovereignty t@ndtorial integrity of the state. In
doing so, they follow a general pattern whereby-pas constitutions typically
reaffirm human rights in general, but also makerédfto restrict these rights in such a
way as to make them unavailable to the enemiesrsftitutional democracy’. This
suggests that political parties are only qualifsedrers of the democratic freedoms of
association and speech: parties retain their rigiis ‘to the extent that they are the
essential servants of the democratic proc&ss.’

Banning parties or impeding their activities toucheon the problem of
‘democratic intolerance’, i.e. ‘the intolerancettdamocratic governments exhibit
toward antidemocratic actors in the name of préisgithe governments’ fundamental
democratic characte?” The idea of ‘intolerant democracies’ appears areisingly
compelling notion, which has also been reiterateétieasupra-national level. Article 11
of the European Convention of Human Rights, fongxa, guarantees basic rights of
association and assembly, including the right tmfpolitical parties, but also
establishes that these can be restricted in theesttof national security or public
safety. Thus, democratic rights of tolerance aaddom ‘should not be stretched so far
as to allow the overthrow of those institutions thaarantee them’. A threat to the
‘unalterable, substantive core of liberal-democraéilues’ may call for the invocation
of procedures that might, paradoxically, requiesthbasic democratic rights to be
overridden *® The European Court of Human Rights, in its adjatitm on the banning
of the Welfare Party in Turkey, has further affidrithe power inherent in democratic
states to take preemptive action against threaikitalistic democratic rule’, without
necessarily demanding ‘proof of the imminence ohderacy’s demise* Although

controversial from the perspective of some norneativeories democracy, intervention
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in the internal affairs and external activitiegafties is thus justified with a view to
protecting the very survival of the democratic sgst

Constitutions not only impose limits and constsion party activity and
behaviour, or their ideological and programmatififer, they also heavily regulate
internal party organizational structures. As carsdxen from Table 2, the extra-
parliamentary organization appears to be the mmostded category, with nearly two
thirds of the countries exhibiting this type of stitutional regulation. Under this rubric,
constitutions may introduce particular requiremdotgparty membership, such as in
Estonia, where party membership is restricted tmmal citizens only. One of the most
common provisions within this domain relates toitteompatibility of party
membership with certain elected or public offigh as the judiciary, the law
enforcement and security services, or the presydehthe republic. Typical of post-
communist democracies in particular, the intenkiere evidently has been to maintain
clear boundaries between parties and the instisitodd the state. The Slovakian
constitution in fact explicitly requires as mucly,dtipulating that ‘political parties and
political movements [...] shall be separate from$tege.’ (art. 29.4) By demanding the
political neutrality of public officers, such pr@wns not only echo the sentiments
found earlier in the Weimar constitution, but alsflect an attempt to distance the
democratic system from the past regime, in whiehGQbmmunist Parties exercised a
more or less complete control rule of the institusi of the state.

Various constitutions demand, furthermore, thatitbernal structures and
organization of political parties are democratibisTrequirement was made first explicit
in the German Basic Law and has since been adopgedumber of other countries as
well. In doing so, these countries take the ‘demicintolerance’ argument a step
further by demanding that the parties themselvest naflect a commitment to
democratic principles if together they are to f@amemocratic polity. On this view,
efforts to guarantee that parties will not disroptestroy democratic government
should not be confined to the constitutional cdraxer their aims and behaviour but
also over the party organization itself. Gardner eikample, argues in favour of
‘broadly inclusive internal procedures’ which mapuateract the potential of parties to
become dominated by a largely unaccountable leaigersinternal party democracy
thus may alleviate concerns which arise from tlegitable predisposition towards
oligarchization of large and complex organizatisnsh as parties, as famously

described by Michels’ ‘Iron Law’. In the same velriersel argues that political parties
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must be held to the core conditions of democragt) bxternally in their goals and
internally in their organizational structures, @hdt a lack of internal democracy should
be considered sufficient grounds to ban a partpimseit ‘may be seen as evidence of
external nondemocracy? This is also the perspective advocated by the Germ
Constitutional Court, arguing in its ruling on tbenstitutionality of the neo-Nazi
Sozialistische Reichspartiiat a logical relationship exists between thecephof a

free democratic order and the democratic principfgsrty organizatiort” The

rationale for imposing a duty of internal democraayparty organizations thus centres
on a substantive rather than procedural concepfidemocracy, according to which
key democratic values such as representation atidipation cannot be realized in the
absence of internally democratic partfés.

From an alternative perspective, however, it camtagued that, because
parties are not the state, the need for certairodeatic values to be realized within the
political system does not necessarily require #mesvalues to be realized within all of
the existing parties. It is in fact far from evidéimat democracy at the system level
requires, or is indeed furthered by, parties threde@mocratic with regard to their
internal structures and procedures. As Sartorfdrasusly put it, ‘democracy on a
large scale is not the sum of many little demoesic? While internal democracy may
be indispensable from the perspective of certaitiggaatory theories of democracy,
there is a significant body of democratic theomt tiakes an opposite viel.Internal
party democracy might produce policy choices thaffarther removed from
preferences of the median voter, for example. Gikiercontinuous decline of party
memberships in modern democracies, party membasditde an increasingly
unrepresentative group of citizens, socially arafgssionally if not ideologicall§*

This makes the outcome of internally democraticedures restricted to party
members less and less likely to represent ‘theaiithe people’. Furthermore, from a
conception of democracy which centres primariltt@maximization of voter choice
and political competition, there are no compelliegsons to impose internally
democratic structures upon the parties as lonjgeasytstem guarantees, in Hirschman’s
terms, sufficiently meaningful ‘exit’ options (elgembership exit or electoral defeat).

From this perspective, it is difficult to identifize interest of the state in so
tightly controlling the internal governance of pickl parties. Such attempts,
Issacharoff argues, bring ‘the force of state aitthdeep into the heart of all political

organizations’, and raise serious concerns abeutdationship between political
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parties and the state. More fundamentally, suclogitipns threaten to compromise the
political integrity of the parties and their orgaational independence from the state.
‘Political parties play a key role in providing aathanism for informed popular
participation in a democracy precisely because #neyrganizationally independent of
the state.*? However, as the internal life and the externaliets of parties become
regulated by public law and as party rules becoomstitutional or administrative rules,
the parties themselves become transformed into-ste agencies or public service
entities, with a corresponding weakening of theinanternal organizational
autonomy?® In addition, the primary locus of accountabilisyshifted from the internal
organs of the party towards external state ingiitist

This is furthermore suggested by the categoryudfigial oversight’, comprising
countries which establish that the constitutiogaitd lawfulness of the programmes or
activities of parties are to be monitored by therto This category reflects one of the
significant discernible trends in the post-war E@an constitution writing, i.e. the
gradual erosion of the historical doctrine of @arlentary supremacy. After the war, the
idea of making the courts rather than the legistadr executive authorities the
guardian of the constitution took hold in contirsrfEurope to an unprecedented
extent®* In the restored democracies of Germany and I@dyistitutional Courts were
established as a mechanisnerfposijudicial review of legislation, while in France a
Constitutional Council was set up with the purpokex antecontrol of legislative
action. The model of judicial review has since bidlowed by many of the polities
established in more recent waves of democratizAtioraking the courts unique among
the democratic organs of government today in halveen accorded legitimacy by
virtue of the fact that they are not political, ahdrefore presumably neutral servants of
the law®® The judicialization of party politics is reflectémithe mechanisms that many
of the contemporary — mostly post-authoritarian post-communist — democracies
have established for monitoring party activity doethaviour, by assigning this
prerogative, as well as the power to dissolve argaties, to the Constitutional Court.

The concerns which may arise about this phenomareaimilar to those
emerging from the diffusion of constitutional reviand the expansion of opportunities
for judicial activism more generally: these pro@ssarguably undermine fundamental
principles of democracy by effectively transferripmwers from representative to non-
representative institutior’$ Although the courts might sometimes act as a piolver

constraint on the possible undemocratic or antiftitive behaviour of political
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parties, the legal regulation of parties not omgkes anxieties about the state
centralization and control of political participatiand public life, but also about the
democratic legitimacy of transferring the ultimdgxision-making authority on their
behaviour and organization from the responsiblamsgf the party to a non-elected
body of judge$? This externalizes the channels of accountabiliynfthe party
leadership to the courts, thereby creating a greétance with the ordinary party

membership in the process.

Private associations vs. public entities

From the perspective of normative democratic thetbey legal regulation of political
parties raises serious questions and concerngrékence of laws specifically targeted
at political parties implies that, in comparisorotber types of organizations, the law
either imposes greater restrictions on politicatipa or confers special privileges upon
them. This raises the question whether partiesldhotdiact be regulated differently
from other types of organizations, and whethesfiezial regulation of parties can be
reconciled with basic democratic freedoms, sudh@freedom of speech and
association. Much of the jurisprudence in the Whi¢ates is in fact concerned with
this fundamental question: under which conditidmsud the organizational autonomy
of parties be preserved and in which circumstadoghey serve as state actStn

their capacity as state actors, the parties bedegitenate objects of state regulation.
This also implies, however, that they more closesemble public utilities than private
association&’ This section explores the existing conceptionsiatie place of political
parties within modern democracy which lie benela¢ghdonstitutional codification of
political parties, with a special emphasis on thesequences of their position vis-a-vis
civil society and the state.

On the basis of the content analysis of the nalticorstitutions it appears
possible to distinguish at least three differentiel® — Modern Party Government,
Defending Democracy, and Public Utilities — eachwvbfch reflects a particular
understanding of the place of political partieshimtthe democratic system. These
constitutional models are the product of a fact@iysis, which yields three underlying
components of party constitutionalization. Togethesse three factors explain almost
70 percent of the variation in the d&tahe model of Modern Party Government
associates parties primarily with their operatismparliamentary groups or

governmental actors. While parties in this sengghtmot necessarily be acknowledged
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as institutions in their own right, this model esfis the unequivocal connection
between some of the democratic structures fundaientonstitutional democracy
(parliament, government, elections) and politiatigs. On this view, political parties
are a functional necessity for the effective fumaitig of party government. Moreover,
in contrast to traditional notions of party goveemt) this model suggests that the
reality of modern party democracy now requires flaaties are supported by the state.
This is reflected in the constitutionally enshriraailability of public resources,
prevalent in particular in more recently establisdemocracies such as Portugal and
Greece, including state subsidies and broadcatitiregon public radio and television.
In this light, the parties’ constitutionally guataed access to public resources can be
understood as a reification of the responsibilitiethe state to ensure the viability of
modern party government.

The second model, Defending Democracy, is prevaspécially in newly
established or re-established democracies, andlsigrconcern with the continued
survival of the constitutional democratic orderisTimodel views parties essentially as
extra-parliamentary rather than electoral orgaromat More importantly, in this
model of party constitutionalization, as in Germgdiay example, the conduct of
political parties is rigorously curtailed in aneattpt to safeguard democracy,
requiring that their activities, behaviour and arigational structures are not adverse
to the fundamental principles of democracy. On Wesv, the state emerges as the
guardian of democracy, with corresponding preregatto intrude upon the parties’
associational freedoms and their behavioural autyno

In the third model, which is prevalent in many loé democracies that
emerged out of the third and fourth waves of desmuization, political parties are
understood primarily as Public Utilities. This mbdews parties as the unique
vehicles for the realization of democratic valued arinciples, such as participation,
representation, and the expression of the popularand endows them with special
constitutional privileges in terms of democratleelities. In order that parties perform
their unigue democratic services effectively, meerothis model confers a
legitimate role upon the state in the regulatiod aronitoring of their activities and
behaviour, through secondary legislation and ezlgtricial oversight by the
(constitutional) court§? The explicit association between political parties the
realization of substantive democratic values ingpdia especially close relationship

between parties and the state, as these valuéde'iesa realm beyond the disposition
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of the individual and call for their authoritatieaforcement from above — usually by
the state”> The conception of party democracy signalled by thodel is one in
which parties are quasi-official agencies of tteesbecause of the critical functions
they perform in a modern democracy, and in whiehdémocratic importance of
political parties justifies a privileged statuspuablic law and the constitution.

More generally, the constitutional codificationpaflitical parties has
strengthened their material and ideational positvdhin the political system. Their
constitutionally enshrined position not only imglighat, in comparison to other
organizations, greater restrictions are imposedahygaoties but also that special
privileges have been conferred upon them. Thegsartonstitutional relevance not
only justifies state support, but also effectivgiyes them an official status as part of
the state: by giving them a constitutional stapaditical parties are granted explicit
recognition to the institutional importance of daraxy’* Indeed, according to the
German constitutional lawyer and former ConstitodilcCourt Justice, Gerhard
Leibholz, the constitutional codification of potitil parties has signalled a
revolutionary change, both from an empirical amtbemative point of view, which
ultimately reflects a fundamental transformationtaf nature of democracy itself,
from representative liberal democracy to a padyesParteienstagt which is built
on parties as the central institutional mechanisfimlitical integration. Leibholz
argues that the constitutionalization of politipatties effectively legitimizes the
existence of party democracy and transforms paliparties from socio-political
organizations into institutions that form part béofficial fabric of the stat€.

This clearly resonates with a more recent arguraéwanced by Katz and Mair,
i.e. that recent processes of party organizatimaasformation and adaptation reflect
not just a weakening of their linkages with society also a concomitant strengthening
of their relationship with the staf@On this view, parties in modern democracies no
longer act as the representative agents of cigiesg as in the age of the mass party, or
as autonomous brokers between civil society andttite, as in the age of the catch-all
party, but become instead absorbed by the statbexid to act as semi-state agencies.
This has implied the emergence of the cartel paitych is characterized by the
interpenetration of parties and the state as wdblyaa pattern of inter-party collusion
rather than competition. In the era of the cardetyp the main parties work together and

take advantage of the resources of the state toestieir collective survival.
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In addition to the increasing dependence of padrepublic subsidies, which
was given a pre-eminent position as a key indicaftaartelization in the original
article, van Biezen and Kopecky have argued tlatrtanagement of party
organization, activity and behaviour through puldiv and the constitution forms an
equally important dimension of the party-statetiefeship’’ Indeed, both the public
subsidization and regulation of political partiesmde interpreted as the two principal
forms by which the modern state tends to intenrerm®ntemporary party poIitic7§.
Together these processes have contributed to atiadal transformation of political
parties from voluntary and private associationsctvideveloped within society, into
the equivalent of public utilities, which are jdittl by appealing to a conception of

democracy which sees parties as an essential dut.

Conclusion

The increased intensity of party constitutional@ain post-war European democracies
underscores that political parties are considarduttan important political and social
reality which are seen to make an essential catiib to the functioning of
democracy. Their constitutional importance is nwker limited to the role they play
during periods of elections. Instead they have iaed@ more permanent relevance as
the vehicles per excellence for the expressiorolifigal pluralism and as channels of
political participation. One of the most signifi¢alevelopments in this regard was the
constitutional establishment of political partisstiae constituent foundations of
democracy following the re-establishment of demogia the immediate post-war
period in Italy and Germany. Constitutional diffusin subsequent waves of
democratization has furthered the process of gargtitutionalization, to the point
that, constitutionally, modern democracy has tovgrortant extent become defined in
terms of parties. This is so at the level of theypsystem — in terms of inter-party
competition — as well as the level of the individp@rty organization — in terms of
intra-party democracy. Furthermore, parties arestitomionally defined both in terms of
their representative capacity and as an essentigbanent of the institutional
infrastructure of the state. As one of the consecge® of their incorporation in the
national constitutions, alongside the developméeitensive legal frameworks of
party regulation, the institutional relevance ofitazal parties has now been firmly
anchored within the overall architecture of mostlara democratic systems. Indeed, in

one of its various rulings on issues of party ltve, German Constitutional Court has
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declared that political parties are more than rseoto-political organizations; they are
also the integral and necessary units of the datistial order’’

Within modern democratic constitutions, we find@iént, and competing,
conceptions of party democracy. Moreover, politgatties seem to occupy a
somewhat ambiguous space in the political systemeanterstices of government and
civil society, as constitutions have been unabléeteelop a coherent framework for
defining the relationship between the partiessthge and the individual. On the one
hand, parties may be identified as private subjeitts corresponding democratic rights
and freedoms, while many constitutions also attdmgeep them separate from those
state institutions which are meant to be neutrdlraon-partisan (e.g. bureaucracy,
judiciary, head of state). In addition, parties r@mely assigned any influence on
functions which fall within the domain of governniem executive powet’ At the
same time, however, their position as autonomoesta@f society is clearly
compromised by a significant amount of state irgation in their external activities
and internal organizational structures. Furthermasea result of their constitutional
relevance as key components of the political syssawompanied by a uniquely
privileged position in terms of state support, ficdil parties have effectively become
incorporated into the public realm.

The constitutional codification of political pasi®as consolidated both the
empirical reality of modern party government ang tlormative belief that parties are
indispensible for democracy. Constitutionally, teanocratic significance of parties
lies primarily in the contribution they are seenrtake to the realization of
substantive democratic principles such as participand representation of the
popular will. Paradoxically, however, the constiuagl prioritization of their
representative functions enables parties to tuthectate, both for legitimacy and for
organizational resources, thereby turning them gutasi-official public agencies. It is
furthermore intriguing that the constitutionalizatiof the democratic importance of
parties has acquired significance in an era in whemocratic polities are faced with
the weakening of parties as agents of democraticcipation and representation. As
European democracies are suffering from growingufarisengagement from
conventional politics, the linkages between paidied civil society are subsequently
becoming progressively weaker. Whereas they orew threir legitimacy from their
actual representative capacities, parties nhowfyustemselves by appealing to a

shared and constitutionally codified norm whichre@asingly diverges from political
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reality. Indeed, the constitutionalization of thertes’ democratic importance might
well reflect an attempt to legitimize their own geince in the face of their weakening

as agents of democratic representation.
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