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Abstract

This article discusses the regulation of political parties by contemporary
constitutional practices. It presents a framework for analysis that identifies
the types of justifications and actorsinvolved in the process of constitutional
regulation of political parties. Empirically it focuses on the special case of
Luxembourg, which provides a recent and rare case of amending a
congtitution for the sole reason of giving parties constitutional status. The
analysis suggests that the changing nature of constitutionalism over time,
along with the transformation of political parties and the involvement of
external actors, have all contributed to the constitutional regulation of

political parties.

Introduction

This article deals with party constitutional redida”, that is the process of ascribing

constitutional status to political parties. Schslaave only recently started to look more closely a
party regulation in old and new democracies (seendH, 1998; Janda, 2005; Muller and

Sieberer, 2006; Reilly, 2006; van Biezen, 2008; &wods et al, 2010). This article examines the
question of why include political parties in confgmary constitutions? It concentrates on the
demand for constitutional regulation of partieslbgking at the actors involved in the process.
Drawing on insights from the literature on politiparties, constitutionalism and on regulation, it
explains why parties are included as a constitatideature in contemporary democracies and

what the implications are for the political systems

The issue of party regulation is dealt with by aety legislation and constitutional regulation.
Ordinary legislation is more extensive and is Nkt cover party finance or party organization
and functioning while less extensive, constitutioreyulation may be simply role recognition.
After the Second World War (WWII), political parsiscnave progressively been regulated by the

" This paper is part of a large project sponsoreB®RC (RES-061-25-0080). Its financial support aesie is
gratefully acknowledged.
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constitutions of European democracies and recodnimeconstitutional terms as necessary
institutional components of the democratic systéaly and the Federal Republic of Germany
were amongst the first countries to mention pdlitiparties in their constitutions, in 1947 and
1949 respectively. Their initiative of party comstionalization has been followed in waves by
the large majority of European democracies. Theseldpments portray parties as important
parts of the political and social reality whichrigrian essential contribution to the functioning of
democracy (van Biezen, 2011 forthcoming). Littl&kmown however about the demand for party
constitutionalization, the actors involved in th®qess and their justifications. This article aims
to address part of the gap in the literature byviding an analytical framework of party

constitutional regulation in a democratic systerhe expectation is that the outcome and the
process of party constitutional regulation refl¢icé interests of the national and sometimes

international actors involved.

The paper discusses the special case of Luxembhichvprovides insights into the process of
party constitutional regulation. The data are basethterviews with party officials, members of
Council of State, parliamentary commissions andndexr of Deputies’ archive documents. The
case of Luxembourg provides a rare opportunityafwalysis (cf. Eckstein, 1975; Gerring, 2008)
for two reasons: firstly, the recent constitutioration of parties and secondly, the uniqueness of
such a targeted constitutional amendment in Eur®pe. country’s constitution was revised in
2008 for the sole reason of introducing a spectatla on political parties. Until 2008, along with
the Netherlands, Belgium, Denmark and Ireland, Inixeurg was one of the few countries in
Western Europe which did not mention political metin their constitution. Party elites
recognized that ‘it is rather rare that we introellen additional clause into the text of our
Constitution’ (Bodry, 2007, p. 2). Furthermore astitutional amendment is a time consuming
and costly procedure which usually requires a §adlimajority and the agreement of the actors
involved (Rasch and Congleton, 2005; Tsebelis, pODRe existence of political parties could
have been indirectly considered via the right ofoagtion embedded in article 26 of the
constitution. Moreover, political parties in Luxeourg were already subject to regulation via the
1999 ordinary law on the reimbursement of campagpenses. The guestion to be answered
therefore is why Luxembourg revised its constitutio 2008 with the sole purpose of including a
separate article on political parties? What arentlaén explanations and motivations behind the

revision? What are the wider implications for otpelitical systems?
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The article proceeds as follows: first, it discisstige theoretical arguments for a constitutional
revision to include political parties using thetutistion between old and new constitutionalism.
Second, it presents a framework for analysing thestitutional regulation of parties. Third, it
introduces the special case of Luxembourg in sév&@eps: (a) the justification for the late
constitutional regulation of parties in Luxembouftg) the forces behind the constitutional
revision -- the parliamentary party groups, theamatl institutions and the external influences--
their interests and justifications. The argumerthé the changing views on constitutionalism, the
development of parties as a part of the statetutisthal structure and external international
influences, have all contributed to the contemporeonstitutional regulation of parties. It
concludes by assessing the implications of a combeamy constitutional revision on the
importance attributed to political parties in confwrary democracies. From structures of
legitimising fundamental rights and freedoms ofizeihs as principalsconstitutions became

structures of legitimising parties as the agentgkwhontribute to the exercise of those rights.
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Modern versus contemporary constitutionalism and tle regulation of political parties

Constitutions are foundational documents for demces which provide the basic rules of the
political game. They have two fundamental functidirst, to prescribe the modes of legitimate
governmental operations and second, to protectafimedital rights by limiting the scope of

legitimate governmental action (Murphy, 1993). G@nsons can be changed, revised and
usually they provide the procedures and scope foer@lment. Political parties have been
mentioned by constitutions from the very enactrmadrthe post-war democratic constitutions in
Europe. Elsewhere, constitutions have been amemdedder to acknowledge parties’ formal

status in the political system. Political partiégyed a major role in the transition from monarchy
to electoral democracy during the first wave of dematisation, they were central actors in the
second, third and fourth wave of democratisaticem(Biezen, 2011 forthcoming) and they are
still central actors in democratic (and non-dembcyapolitical systems. As democracies
extended the suffrage, parties became the actoishwielped the political integration of

enfranchised citizens.

In tackling the question of why parties are incldidie the constitution of a democratic state, one
needs to make the distinction between old and m@wtitutionalism and to draw attention to how
ideas about constitutions and constitutionalismehalianged over time. The old liberal and
republican doctrines of constitutionalism assigmeé¢h functions to a modern constitution:
constitution of a political entity, establishment its fundamental institutional structure, and
limitations on the exercise of political power (Ggkone, 1996). With time, as individual rights
became more and more important, constitutions becstnuctures of political legitimation (see
Sartori, 1994; Bartolini, 2010). New constitutioisal aims at emphasizing that ‘its foundation
should not just be in the traditional concern fariting the exercise of political power’ (Elkin,
1993, p. 21). New constitutionalism goes beyond aime of protecting individual liberties by
limiting the scope and power of government. It afsguses on citizenship as a form of
responsible membership in institutions, such atestacorporations, unions or political parties,
where membership is regarded as a voluntary asewctiaf principals. If citizens are conceived
as principals, the practice in contemporary denwesais to delegate the task of representation to
political parties. Constitutions now recognize mtas the agents of citizens, the ultimate

principals in a democracy.
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‘Old’ constitutionalism with its emphasis on patii and civil rights, the balance and separation
of powers, may have not considered political partes major actors in a democratic polity.
Parties would imply a reconfiguration of represéota and would go beyond the equal
participation of citizens in the political body atite expression of the general political will. The
school of ‘new constitutionalism’ however, stathattone needs to consider the expansion of the
politically active demos, as a result of previogsead liberal constitutional practices (Elkin and
Sofitan, 1993). Furthermore, apart from citizen’swhership in political parties, the competition
between political parties in elections and in @aniént offers a balance of power that creates
accountability of the governments to the electorétee Bellamy, 2007). Consequently
representative democracies recognize politicaligmih their constitutions as institutions which

contribute to the balance of interests within sgcie

Similarly to constitutions and constitutionalisnoliical parties have undergone various stages of
development from cadre and mass parties to calcaral later cartel parties. Beyond their
constitutional status, they have started to becoroee and more financially dependent on the
state (Katz and Mair, 1995). Their constitutionadulation evolved over time and has become
progressively more extensive. The models of paotystitutional regulation have evolved after
WWII. Immediately after the war and from the 1970dil late 1989 the emphasis was on parties
in public office (government, parliament and theile in elections). After 1990s, the emphasis
changed towards a party constitutional regulatiosdeh aimed at defending democracy (van
Biezen, 2011 forthcoming; Biezen and Borz, 2009)islunder the last model that the extra-
parliamentary party (i.e. conditions and limitagaim membership in political parties) are defined
together with rights and freedoms expressed bygsafite. freedom of association). The question
that follows from here is whether the contemporaonstitutional regulation of parties is a
function of parties’ evolution over time, an img@ion of the contemporary constitutional

practices or the result of external actors’ infloen

What one has to take into consideration when tgllkinout contemporary constitutionalism is the
influence of external actors and their impact otiamal constitutional practices. International
actors can influence national politics in variousys. The creation of a new level of governance,
such as European Union has led to ‘a more complessecutting network of governance based
upon the breakdown between the domestic and foraftgirs, on mutual interference in each
other's domestic affairs, on increasing mutual smarency’ (Wallace, 1999, p. 519). When

international actors get involved in national po$if constitutional independence is ceded and
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sovereign equality transformed. The Council of perdor example, founded in 1949, had as
primary aim the creation of a common democratic lagdl area in Europe. Its objectives were to
protect human rights, pluralist democracy and thle of law, which are at the basis of any
democratic constitution. Its common democratic @gles and main influence in European
politics are exercised through the European Comwerdn Human Rights (ECHR) adopted in
1950 Although the ECHR and its judicial mechanisms doapply to the EU, all member states
of the European Union, as parties to the converitawe an obligation to respect it when applying
EU law. The convention lists, amongst other rightse right of expression, the right of

association and the right to free elections whiah &l related to the existence and function of

political parties and are all incorporated in thedpean constitutions.

New constitutionalism takes into account both theelging transnational political arena and the
enduring domestic political areAaVhile in the 18 and 28" century, old constitutionalism was
linked to the creation of nation-states, by the efithe 20" century and the 2Ylcentury, new
constitutionalism has already moved beyond thes stite the European Union and the need to
address recognition to its structures in a cortgiital framework (Wiener, 2007). Contemporary
constitutionalism includes references to organireti and cultural practices and their input on
the institutions set by the constitution in a parar context. This type of ‘new’ constitutionalism
stipulates that a constitution should considergbkcy-making needs of contemporary policies
(Elkin, 1993) and recognizes that in contemporagyndcracies the task of representation is
delegated to political parties. From this followg theed to introduce parties in the constitution or
have a stipulation about further secondary ledgiadn party finance or party organization.

In establishing the nexus between contemporary titotignalism, parties and international

structures one finds different expectations antfjcations for a constitutional revision aimed at
including parties. From a new constitutionalismgpective and its focus on citizens freely and
voluntarily associated as principals in organizaatiat follows that political parties are conceived
as the ‘agents’. The aggregation and representdtinations (Almond and Coleman, 1960;

Easton, 1965) of the agents contribute to the éseiaf various citizens’ rights such as freedom
of association and expression. From the perspediveolitical parties themselves, as they
become more and more like ‘public utilities’ andtpaf the state (van Biezen, 2004; Bolleyer
2009) it became in their interest to be formallkramvledged and therefore protected by the

constitution. From an international actors’ perspec provided they have the authority to advise
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or interfere in national politics, the recommendas for a constitutional revision are usually

provided in order for the states to meet variotsrivational standards.

General framework for party constitutional regulation

From the general question of why include politipatties in the constitution, the more specific
question addressed by this article is whether tbeteenporary constitutional regulation of

political parties is a reflection of changing pesti changing views on constitutionalism or a
reflection of the external actors influence on ol politics. In answering the question one
needs to look at the actors involved in the pracEke demand for a constitutional inclusion of
political parties may come from different actorshndifferent interests and justifications attached
to it. In order to understand the need for regatabf political parties by constitutions, one can
draw on more general theories of regulation. Intiast to ‘public good’ accounts, the economic
theory of regulation argues that ‘as a rule, retjutais acquired by the industry and is designed
and operated primarily for its benefits’ (Stigld971, p. 3). Similarly, it is to be expected that
party constitutional regulation will be acquireddastesigned primarily for the benefit of parties,

especially the incumbents who are the primary actovolved. It is parties that control the

process of constitutional revision and no amendmenid pass without their agreement.

The general framework for contemporary party comtstinal regulation considers the actors
involved in the process (parties, national ingtis, external actors) and their justificationse(se
table 1). From the perspective of parties, the fisnend justifications for constitutional
regulation are related tdirst, the importance of parties as agents of citizena democracy,
hence the need for the acknowledgement of theiitutisnal role.Second, their need for direct
subsidies. Parties are mutually aware of sharenlasts as the need for resources from the state.
Such stipulations which entitle parties to recdimancial support by the state for their electoral
and operating expenses are found for example ifPtimeiguese or Greek constitution. Tthird
justification is the gain of control over the enw¥ other parties into the system and therefore
restrict competition, especially from possible @ystem, undemocratic parties. Various
constitutions ban certain parties such as thedapairty in Italy or Poland or any possible ethnic
party as in the constitution of several African owoies (Bogaards et al, 2010). Thaurth
justification is the ‘elimination’ and clear rolestinction from possible ‘rivals’ such as other
political groups or associations. Political partigant therefore to protect their role of putting

forward candidates for election and send the allecpresentatives to the parliament.
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[Table 1 about here]

There are also other actors involved in this regmaprocess. Direct or indirect demand for a
constitutional regulation of parties can come frotimer state and non-state actors. Apart from the
importance for democracy discussed above, frompispective of the state institutions or
international actors, one can add other justifaregifor democratic party constitutional regulation.
The fifth justification is therefore related to the placettpalitical parties have acquired in a
political system and the need to prevent any misosgower via special oversight and
restrictions. The aim is to protect the democrayistem against corrupt activities. While mainly
addressed by state institutions, opposition pagresalso expected to resort to this justification.
The sixth justification for party constitutional regulatioils administrative convenience or
efficiency gains for all actors involved in accargi constitutional status when dealing with

political parties and their activities.

The justifications can be different depending oe political actors involved in the process of
constitutional regulation (see Table 1). The it can come from any of the three actors, but
the entire process of constitutional regulation icamlve all three actors who will react according
to the national and international legal practidasalternative to party constitutional regulatien i
ordinary party law (Muller and Sieberer, 2006) andst of the motivations and justifications

above could apply to ordinary law.

Established political parties with representativies parliament can resort to any of the
justifications (table 1). Partisan institutions Bws the Chamber of Deputies and the government
are also expected to justify the constitutionaltietation of parties on similar lines as parties
themselves, given the entrenchment of parties énstiate institutions. Other advisory national
bodies involved are expected to present justiiceti related to democracy and the good
functioning of a political system, therefore im@orte, misuse of power prevention and
administrative necessity. The external actors (idicig press and public pressure) involved in the
process are more likely to advance the last twitifigetions due to their monitoring function and

exercised control on national democratic standards.

The type(s) of justification brought forward by @t can impact on the preferred degree of
constitutional regulation. The institutional rolerfdemocracy can be legitimised via less

regulation, while the prevention of misuse of poard the administrative necessity imply further

1C
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constitutional stipulations and restrictions ontigarorganization and activities. In examining the
justifications for constitutional regulation of gatal parties (whether related to the importance,
subsidies, competition, rivals, misuse of poweradministrative necessity), the analysis and

discussion in the next sections illustrates theg@se using the Luxembourg case.

Case study: background

Luxembourg is a parliamentary system with a comstihal hereditary monarch. It has a
government headed by a prime minister and accolentaba unicameral parliament. The 60
members of the Parliament (MPs) are elected every years by a system of proportional
representation which uses closed lists. There isdwisory Council of State, which has 21
members with political affiliation who are appoidt®r life, and which has mainly a consultative
function. The Council of State can suggest adaptatand modifications to bills and proposals
for which the advice and position of the Councilsibe issued and received by the Chamber for
the legislative process to continue. The Coungiesceived as a substitute for a second chamber
and has a veto right (Dumont and De Winter, 20049). laws are subject to a second
constitutional vote, three months after the firstey in order to allow a period of reflection urdes
the Chamber and the Council do not see it necesBaryefusing to exempt the Chamber from
the second vote, the Council can delay the adopfidnills by at least three months (Dumont and
Poirier, 2007). The constitutional revision procedtequires amendments be adopted by the
Chamber of Deputies in two successive votes segghla an interval of at least three months,
each with at least two thirds of its MPs (Schmit0Q).

Luxembourg has a multiparty system elected ungepportional representation party list system.
The most important parties are: CSV (The Chrisgacial People’s Party), SWP (The Socialist
Workers’ Party), DP (Democratic Party), Dei Greiitpé Greens), and ADR (Action Committee
for Democracy and Social Justice). In the 2004 teles, the CSV (with prime-minister
Asselborn) had enhanced its power compared to ADIRIwlost most of its seats (Dumont &
Poirier, 2005). By 2007 however, ADR would changename to emphasize reform and present
itself as an alternative to the CSV located oncinatre-right of the political spectrum. Both after
the 2004 and 2009 elections respectively, the gowent was formed by the Socialist and
Christian Social People’s Party. They were shortved MPs in order to reach the qualified

majority needed to pass the constitutional amendmen

11
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The most relevant international actors were thenCibwf Europe via The Group of States against
Corruption (GRECO) and the Venice Commission. GREU&3 established only in 1999 and
Luxembourg is one of its founding members. Thecstme is a result of the need to fight
corruption conceived at the time to ‘represent[shajor threat to the rule of law, democracy,
human rights, fairness and social justice, hindsocratic development and endangers the
stability of democratic institutions and the mofalindations of society’ (GRECO, 1999, p.6).
The aim of the Council of Europe was to establishewhanism for monitoring the application of
the guiding principles in the development of doneelgislation and practice. Also part of the
Council of Europe, another external actor who comexd on Luxembourg’s constitutional
revision was the Venice Commission. Its primarktssto give legal advice to countries on laws
important for the democratic functioning of institms. Its influence is rather indirect as it does

not impose solutions, but follows a dialog-basegpraach.

The 2008 constitutional revision and financing ofifcal parties by the state were two issues
which went hand in hand. The empirical evidencenisofowards the latter partly leading to the
former. The first proposal of a law related to podil parties was about the repayment of
campaign expenses and came in 1999. The law afidada 1999 has therefore been regarded as
the start of legal regulation oriented towards tpral parties. Since then, the Council of Europe
has proposed and emphasized the necessity of tiegulhe status and finance of political parties
which made the parliamentary groups see the négegsiegulating parties at the national level.
GRECO's reports stipulate that the only definitafrparties is to be found in the law of 7 January
1999 on the partial reimbursement of the electiampaign expenses of parties and political
groups taking part in elections to the Chamber epldies and the European Parliament. That
definition was subsequently incorporated into tleeteral law of 18 February 2003. In the latter
act, political party or political group means ars@sation of individuals, whether or not with
legal personality, which contributes, in accordawité the fundamental principles of democracy,
to the expression of universal suffrage and theufaopwill, as laid down in its constitution or
political programme. Apart from the reference tolifical group’, this definition was repeated in
the party finance law which came into force on duday 2008 (GRECO, 2008).

12
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The 2008 constitutional revision

Without attracting much media attention, the fiteadt of article 32bis, adopted in December 2007
and entered into force in March 2008, was the esgiom of a political consensus among the

parliamentary parties. The final text of the adictads as follows:

‘Political parties contribute to the formation oktpopular will and the expression of
universal suffrage. They express democratic plemali

The text of the article 32bis is an example of mial regulation that emphasizes democratic
principles, the articulation and aggregation fumetihat parties perform in a democracy, their role
in expressing political participation and their trdsution to democratic pluralism. Compared to
the 1999 law on reimbursement of campaign expetsémrties, article 32bis on parties lays
down the fundamental role of political parties iml@mocracy in a very straightforward manner.
The article provides a ‘symbolic’ recognition ofrfi@s and does not give them a definition.
Furthermore, article 32bis in its current form does call parties organizations or institutions. It
does define their purpose and duties, without bexgjusive, in other words it formally lays

down their ‘contribution’ to democracy and demomraights.

What the case of Luxembourg portrays is a shifmfrold to new constitutional practices,
whereby not only citizens democratic rights areogeized but the agents who contribute to the
exercise of those rights become legitimised. One aegue therefore that first, the 2008
constitutional revision in Luxembourg corresponalshte contemporary policy needs of the state
and second, that the aim of the reform was to cefllee social and political realities and the
continuing development of parties both as institugi and organizations. Their legitimation as
agents gives the acknowledgement of being parefpower structure and a legal status to the
link with the voters and with the deputies eleadedhe parties’ electoral list. The legitimation of
agents does not necessarily imply their definitibhe specification of their role and functions

comes to justify their existence and to emphasieé tentrality for democracy.
The language of the amendment, as adopted, shovikeastrongest justification from the

perspective of political parties, their self-ackiegdged importance for democracy, which implies

a commitment to democratic goals. All the othertificstions for constitutional regulation

13
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however emerged before the adoption of the finat, tduring the parliamentary debates on

previous proposals.

The final text of the revision came into being afseveral parliamentary debates, institutional
reactions and alternative proposals. In an attetoptfollow contemporary practices, the
parliamentary Commission scrutinized the other Ream constitutions and their articles on
political parties. Concerning the inspiration takkeom other countries in preparing the text of
article 32bis, it was not necessarily based ont@tatisnal traditions or history, but based on ‘bes

practices’ observed in other countries which halatively recently changed their constitution.

In its early versions, the constitution of Luxembmpwas very similar to the Belgian constitution,
which, according to the legal experts, is no longgen as the main example to be followed. As
declared by the party group leaders during theigmdntary debates in 2007, particularly those
countries, which have obtained new constitutionsnduthe last 60 years, were regarded as
examples. The German, Austrian, Italian, Portugu€sench and Spanish constitutions were
amongst the ones considered for inspiration whepguing the text, and most notably the latter
two. The argument for taking into account Spairaasexample relates to the newness of the
constitution when compared to that of other Westigmocracies and what actually works in
practice in contemporary politiésLuxembourg however did not have a dictatorial @ast the
political class did not have the same incentiveemirafting the revision. Its history shares more

similarities to that of France, where, parties wantuded in the constitution in 1958.

The article on political parties from the Frendmstitution links parties to democratic principles,
but mainly focuses on rights and freedoms, thevigtand behaviour of parties, as well as their
identity and programme. The Spanish constitutiontlom other hand, regulates parties more
extensively than France and Luxembourg. Democuaiimciples and extra-parliamentary party
organization are emphasized, while the rights aaddoms, activity and identity of parties are
also mentioned. Even if, as declared by the paditigse the inspiration was Spain and France, the
constitution of Luxembourg focuses only on one dimmahen regulating parties - democratic
principles. The article is very short, below theamanagnitude and range of party constitutional
regulation in post-war Europe. The final text hoeewas the result of an elite consensus after
several meetings and negotiations of parliamenggopps. Different camps, as the following
sections will show, pleaded in favour of more ossleregulation with various justifications

attached to it.

14
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Why legitimize parties as institutional agents? Ju#fying parties’ institutional role for

democracy

There is a lengthy history of constitutional charnigeLuxembourg (Schmit, 2009). It is not
surprising that parties were not mentioned in tB8 dentury as they did not exist at the time.
Their development came later at the beginning ef 26" century as described by politicians

themselves during the parliamentary debates of:2007

‘Political parties were not interested - in any eamot at the beginning of the "20
century- in being included in the constitution oryather law because they feared that
their own freedom could be limited in many respéitsugh legal regulation. Therefore,
one has to ask the question: Has the situationgathmoday? It has surely changed,
because we have a different approach to partieguse today we also recognize the
important activities of parties, because we are aiepared to strengthen the parties,
which function according to democratic rules witloiar representative democracy, and
also to recognize in the Constitution the role thefjl in reality’ (Meyers, 2007, p. 3).

Institutional change and the procedure of congtitatl revision was always a slow process in
Luxembourg. As argued by country constitutional exxq Luxembourg has a tradition of
following best practices in constitutional mattersurthermore, the 180anniversary of the
constitution in 2006 was another reason to loolother countries’ constitutional rules, and
formally discuss the need for a constitutional sen. Although 2008 may appear as a late date
for the official recognition of parties in the cdifgtion, several proposals for a special article
assigned to parties have been registered since &@@Hiscussions had also taken place in the
1980s.

Why the constitutional revision focused only onipcdl parties and not on other aspect of
contemporary political and economic developmemsgdijustification in their relationship with
democracy and their entrenchment in the institafi@iructure of the state. The justification for
article 32bis given by the majority of the partygps in parliament can be also perceived as the
need for an official acknowledgement of their raled activities as political actors which make a
major contribution to the stability and continudf/the democratic institutions. Luxembourg MPs
declare that pluralism and the activities of poéti parties are an essential element of

representative democracy:

15
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‘...the degree of health of a representative demgg¢taéorm of democracy which in
fact could not be conceived without structured orggtions such as political
parties...Without them a parliamentary democracy oaffunction in the long run,
but it is also equally clear that a democracy does function entirely through
political parties...Nevertheless, and this differatgs political parties from other
organizations, thego play an important role in our system of institutions [emphasis

added]’ (Bodry, 2007, p. 1).

Luxembourg introduced list proportional represaatatn 1919 and article 51 of the constitution
was revised at the time to meet that purpose. @otishal law treaties consider the 1919
revision as the one to establish the existencedtifiqal parties (even though not formally

mentioned in the constitutional text). Consequerdlticle 32bis is believed to symbolize the
‘institutional legitimation’ of political partiesral the establishment of a formal linkage with
‘their’ deputies (Schmit, 2009, p. 176). While tin@ndate and parliamentary activity of the latter
were previously regulated separately by the cartgiit, from 2008, the constitution has formally

linked the two.

During the parliamentary debates, the party actbmmselves articulated and justified the
constitutional revision based on the importancediitical parties for democracy. Parties are the
link between the voters and the politicians whoeajetted. ‘If parties did not exist and there were
only candidate lists, this would end up in limititige link between the voters and the people they
voted for, so that they would only put themselvpsfar election on ‘voting Sunday’ every few
years, after which people would be again deprivedheir freedom. But that is not the case
because there are political structures in whicleititens can be involved’ (Braz, 2007, p. 5). The
electoral lists are therefore not enough for esamgi the democratic rights of association and

expression. Citizens rely on political parties tocallate and aggregate their interests.

How agents propose to be legitimized: other justifiations for constitutional regulation

All parliamentary groups agreed on the necessitpdlude parties in the constitution and the first
justification related to their essential role fagndocracy. The other justifications advanced by

political parties were proportional to the preferrdegree of regulation and to a certain extent

related to their governmental status. While thesmbent Socialists and CSV were in favour of
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lighter regulation, the Greens, the ADR and the Demts were for a more extensive

constitutional regulation.

An early proposal to include parties in the consitin, mainly aimed at defining political parties,
was put forward in 2001 by MP Asselborn (CSV). Tigator gave the examples of the German,
French, Italian, Spanish and Portuguese constitsitedl of which regulate political parties. In
search of a general text, which could be the bHasisurther detailed regulation in a secondary

law, the 2001 proposal had as inspiration the Freonstitution and its article.

Interest with preventing the misuse of power isetéd in the 2001 proposal which emphasized
respect for the constitution, the law and fundamles¢mocratic principles. The revision proposal
was similar to the one adopted in 2008, but witheatra sentence on the need for parties to
respect the constitution. The text of the 2001 psap reads as follows: ‘Parties or political
groups express democratic pluralism. They conteldotthe formation of popular will and the
expression of universal suffrage. They form aneélfrexercise their activity under the respect of
the Constitution and the law’ (Chambre des Depu28§1). The proposal had as objective the
limitation of the constitutional text to a minimukangth. The article on political parties was
aimed to follow immediately after article 26, whiguarantees the right of association. The
proposal raised discussions and the final textesdddd to the political groups by the Commission
of institutions and constitutional revision was thlblowing: ‘The constitution guarantees freedom
of parties and political groups. They express deatar pluralism. Respecting the fundamental
democratic principles, they contribute to the fotiora of popular will and to the expression of
universal suffrage’. The 2001 proposal raised sl criticism and most parties demanded

revision at that time.

In order to distinguish themselves from possiblwals’, the Socialist group recommended
avoiding the placement of political parties anditmal groups at the same level of legal
importance. In a report addressed to the Commissidnstitutions and constitutional revision,
they suggested the constitutional text to be lichttethe term political parties only (Chambre des
deputes, 2002b). During the same parliamentary tdel&ocialist MP Kieffer pointed out the
difference between a political party and a politigeoup. Whilst a political party has a clear
organizational structure, a political group doed. s trade unions can also give political
declarations, the group has requested their inttimlu in the constitution according to the

Spanish example. On the same line with the sotsalgas the ADR group who emphasized the
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lack of clarity of the article where one could urgland that political groups can develop into
political parties and viceversa. Similarly, the Dmaratic Party considered the 2001 revision
proposal as raising important points for discusssmuth as the legal status of political parties and
political groups, which was still unclear at theei (Chambre des deputes, 2003).

With the aim of preventing any misuse of power afidestricting competition from possible
extremist anti-system parties was the ADR parliaiagngroup. On the side demanding more
regulation, theydisagreed with the 2001 proposal and came forwatd another text, which
would replace the third sentence as follows: ‘Thyst respect the principles of national
sovereignty and of democracy’. Similarly protectieé their status, the Greens asked the
specification of a secondary law on political pestito be mentioned in the constitutional text
(Chambre des deputes, 2002a,c).

The positions taken by parliamentary groups on 2001 text for constitutional revision
emphasize parties as being protective of theiustatot wanting to be confused with ‘political
groups’ or to be threatened by ‘political groupBhey aim to prevent any misuse of power and
restrict competition from undemocratic or anti-gystparties. Simultaneously they do assign high
importance to their freedom of activity. SocialidP, Alex Bodry, emphasized that a certain
control by the Constitutional Court over politigaarties would have been against the current
political practices in Luxembourg. Similar positiand protest against constitutional control on
the status and activities of political parties canoen the Greens (subsequently corroborated by
CSV), on grounds that the Constitutional Court eis&s a constitutional control only over laws

and treaties.

In 2004 however, Democrat MP Rippinger proposeceenextensive constitutional regulation of
political parties. The text comprised a long aeti2bbis (which included separate provisions on
the status, organization, activity and finance aftips) and a revised article 95 whereby the
Constitutional Court gains the power of checking tonformity of a political party with the
constitution. This proposal was aimed at provideny exhaustive regulation of parties but
encountered opposition from the other parties aumgs of avoiding restrictions and control. As
a consequence, the MP Asselborn (CSV) came forwidttdanother proposal, shorter in length
and very much in line with the current text adopbsdthe constitution: ‘Political parties and
political groups express democratic pluralism aontgbute to the formation of popular will and

to the expression of universal suffrage’ (Chamtae Deputes, 2004).
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Restricting competition from anti-system partieseeged as another justification during the
February 2004 session of the Commission. The debaént along the lines of avoiding any
possible competition or legitimation of extremisirfies. It was suggested by the Commission that
the text should be free of vague clauses such esfitbt sentence of the 2001 proposal

‘Constitution guarantees the freedom of politicattigs and political groups’.

The importance of public funding for parties andypéinance issue received similar attention.

In a context of diminishing donations from memberseries of political scandals caused by the
lack of transparency in the process of politicalaficing were issues on the Luxembourgish
political arena in late 1980s and 1990s. The Gty in Luxembourg, noted since 2002, that
due to the political scandals related especiallpaay finance, the control of their status and
functioning became a necessity (Chambre de DepR@£2). These events relate therefore not
only to prevention of misuse of power justificatibat also to an administrative necessity type of
justification for party constitutional regulatioiVhile the Socialists pointed out the need for
‘light’ regulation which gives parties a certairbdrty of action, the ADR and the Greens
considered important to specify in the constitutibat the organization, finance and public
funding of political parties are to be regulateddsginary law. During the same session of' 18
February 2004, MP Asselborn (CSV) emphasized tleel f@r political parties to start working on
a law regarding party finance after the electiohdume 2004.

In December 2004, socialist incumbent leader Alexdfg, had created a working group
composed of all party leaders with the aim of amgvat an agreement on the issues of party
finance and political parties’ inclusion in the stitution. Whilst acknowledging the importance
of party finance, the working group conclusionsstajlized in a simple and concise text to be
included in the constitution as soon as possibte aseparate law on party finance. The idea of
controlling the activity of parties was excludeddathe argument was related to the 1937
historical experience of Luxembourg. At that tinaelaw on the dissolution of the Communist
Party or of any other groups or associations, whighviolence would change the constitution
and the laws, was subjected to a referendum ateddféd gain popular support. The Socialist
Party wanted to avoid such an experience wheneasizopposed the political parties initiative,
whilst the Green party wanted to use it as an e¥arfgy further controlling political parties’
activity. By 2005, the Commission had agreed thatould be sufficient to mention parties in the
constitution and briefly explain their role in tdemocratic institutional context of Luxembourg
(Chambre des Deputes, 2005). That position invohaurther stipulation of a party finance law
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or any further control by the Constitutional Coum. 2007, Alex Bodry obtained parties’

agreement over their interests and put forwarditia proposal for a constitutional amendment.

National institutional involvement

Institutional democratic role, distinction from gdde rivals, prevention of the misuse of power
and administrative necessity were the justificatiarising from the positions taken by the
national institutions involved in the process ofnstitutional revision. The government
acknowledged parties as being essential elementshé good functioning of Luxembourg’'s
democratic parliamentary regime and favoured thésien (Chambre des Deputes, 2007a). The
Council of State on the other hand, did not ingiglee the necessity of including parties in the
constitution (before 2008 their status was associgtas per art. 26 of the constitution). Its
members however ultimately stress the essentialodeatic role of political parties as
justification for constitutional statUs.As the agents were already performing functions

recognized as essential for democracy, they netedeel credited for their activity.

The reaction of Council of State to take actiord@fining the status of political parties in the
constitution before the adoption of a finance %awas in part influenced by GRECO’s
recommendations. One can argue therefore, that pdrdy triggered the constitutional revision
process was the financing of parties. Further ¢oréisponse and position taken by the government
and the Council of State, both proposals, i.e. tmthe constitutional revision and that on the
party finance law, were discussed by the Commissioimstitutions and constitutional revision
(Chambre des Deputes 2007c). Discussions wereohdbibth, but the constitutional revision took
longer, partly because of the procedure and bedhase was no general agreement on the text.

As a result, the law on party finance was enact@dmonths before the constitutional revision.

The Council of State position relates to checksa@ossible monopoly exercised by parties and
towards prevention on any misuse of power by malitiparties. They recommended a short
version of the article without much legal restraint parties. They further advised caution on the
usage of terms such as ‘express’ vs ‘contributthéoexpression’ so that political parties could
not be understood as the sole agents which exgerascratic pluralism (Chambre des Deputes
2007b). While they are the major agents of demacatralism, they are not the only such

agents. Trade unions and associations can perfamitar function. However, the suggestions

received from the Council of State were not consideas necessary to be implemented.
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Ultimately, in its ‘avis’, on the same line with I[gical parties, Council of State recognized that
the constitutional revision articulates the diffeze between other associations and political
parties. The role distinction of parties from pbési‘rivals’ thus clarifies. Council of State

emphasized parties’ particular task of selectingd presenting candidates for elections which
allows for the expression of the universal suffragel ultimately the exercise of a mandate in

public institutions.

External actors and their justifications

As for the international actors involved, their pios towards party constitutional regulation
relates more to constraints on the misuse of p@amdrto administrative necessities which imply
transparent activities. The government and ChambBeputies considered the recommendations
of the Council of Europe when the finance law wesftdd. The preparatory work for the party
finance legal framework were prompted by the Recemuation Rec(2003)4 of the Committee
of Ministers of the Council of Europe. IndirectiBRECQO’s recommendations have triggered the
constitutional revision. Since 2001, the group pespared extensive evaluation reports on the
transparency of political funding in Luxembourg.these reports, they also tackled the lack of
legal definitions of political parties in Luxembguand acknowledged that the Chamber of
Deputies was considering a constitutional revisi@ant to incorporate political parties (GRECO,
2008). As a full member of GRECO Luxembourg papttes without restrictions in mutual
evaluation procedures and, at the same time, actepe evaluated. Cases of corruption however
and political finance scandals existed long beftwrereation and the Council of Europe adopted
the guiding principles against corruption only i99%. Its establishment in 1999 shows that its
influence is relatively recent. As Luxembourg isaf its founding members, the influence was

exercised with the agreement of the state.

Through its work and guiding principles, GRECO emgikes that political corruption is another
type of abuse of power and position which can umilee the fundamental civil and political
rights enshrined in the ECHR. Concerning consttdlism, this is another type of limitation on
the abuse of power, this time not of the monareh,df the contemporary political structures.
Amongst the rights protected by ECHR are the rigfhéxpression, association and the right to
free elections, all of which are partly practisbdotigh the activity of political parties. It is not

surprising therefore that GRECQO’s activity is payiattention to the issue of transparency in
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political financing and to the issue of conflictinferests regarding the elected representatives. B

tackling corruption one achieves transparency dtnately political accountability.

Another external actor, indirectly involved, andiglhcommented on the text of the constitutional
revision after the adoption was The Venice CommaissiThey did welcome the placement of
political parties at a constitutional level andoalshecked whether the provision could be
interpreted as a monopoly to political parties. &bsence of a clear definition of political parties
was however noticed ‘Owing to the importance giterpolitical parties by the Constitution, it

would be useful to define them in this memoranduith weference to any relevant law(s), if not

in the Constitution’ (Venice Commission, 2009, p. 5

Conclusion

This article addressed the question of why regufsdies in contemporary constitutions. It
placed the question in the context of changing tmti®nalism and it introduced a framework for
analysis that consists of actors involved in thecpss, their interests and justifications. From
structures of legitimising fundamental rights aneefloms of citizens as principatonstitutions
became structures of legitimising parties as trentsywhich contribute to the exercise of those
rights. While the outcome of party constitutionagulation shows the common interests of the
dominant actors, the constitutional revision prgcasderlines all the other intervening
justifications. Political parties play an importamstitutional role for democracy. The
constitutional regulation gives parties their owlace in the polity. Parties set their own
regulation in order to have legitimation. As thedhy of regulation suggests they want benefit
from regulation. They want to be acknowledgedhatsame time they want subsidies, restriction
of competition from anti-system parties, role distion from ‘rivals’, prevention of misuse of

power and may also see their constitutional regaiags an administrative necessity.

Empirically, the article considered the questionwdfy political parties were included in the
constitution of Luxembourg in 2008. The Luxembouege provides a window into the process
of constitutional regulation of parties. The emgati evidence illustrates the interplay between
political parties, national institutions and intational actors and their various justifications for
party constitutional regulation. The inclusion obligcal parties in the constitution of
Luxembourg was the result of domestic and extepoditical practices. While a special case in

terms of timing and democratic group inclusion, ¢euntries without parties in their constitution
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before 2008, it has the potential of becoming pygical for these countries given the

contemporary national and international developsient

The implications of contemporary constitutionaliaat of parties are firstly related to the
increased importance attributed to parties andr thetognition as indispensable agents of
democracy. As a constitution defines what congt#twt polity (Stone, 1994, p. 444), their official
recognition places them as an important elemenhefpolity. Amidst increasing concern about
how well parties perform their democratic functiptigir constitutionalization suggests they have
come to be seen as permanent features of theutietidl setting of representative democracy.
Secondly, the development of the constitutionalsiem process in Luxembourg points to the
transformation of political parties, to their emicment in the state institutions, to the imporé&anc
of transparent party finance and its legal regofatn contemporary democracies. Thirdly, their
constitutionalization was also the result of exé¢influences. GRECO’s monitoring reports plus
Luxembourg’s response, emphasize that to a caffegnee, contemporary constitutionalism does
indeed go beyond the state, considers the intemaltpractices can respond to the necessities of

the state, as well as to the necessities of theradtand international political actors.

Notes:

1 ECHR operates legally through European CourtwhBn Rights in Strasbourg, France; EU on the dtiger, has a
separate legal order, the European Court of Justicexembourg.

2 Post-communist countries can also be includebdrcategory of contemporary constitutionalism. i hegulation
of political parties is a reflection of the dicteghip past. However, contemporary party constitalism in
Luxembourg is special as it did happen in a couwitly a continuous democratic history.

3 Author’s interview with CSV government party affils, Luxembourg, February 2010.

4 Author’s interview with members of the Commissfonthe Institutions and Constitutional Revisitwxembourg,
February 2010.

5 Author’s interviews with public officials, memizeof the Commission on constitutional revision, @bar of
Deputies, Luxembourg, February 2010.

6 For further details on the French constituticegjulation of parties, see online database at
www.partylaw.leidenuniv.nl.

7 As recorded by author’s interview with CouncilSiate members, Luxembourg, February 2010.

8 Author’s interview with Council of State officalLuxembourg, February 2010.
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Table 1. General framework of constitutional regulaion of political parties

Actors/ InstitutionalNeed for |Restrict Eliminate |Prevent |Administrative

justificatior democratic [subsidies |political possible  |misuse of |necessity
role competition rivals’ power

Political parties|Yes Yes Yes Yes Yes* Yes

National Yes No No Yes Yes Yes

institutions

External actors|Yes No No No Yes Yes

*mainly opposition parties
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