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Law as Politics? An examination of the inter dependence between
law and politicsin the German Federal Republic

The legal regulation by constitutional and publam has trends to
become the norm in European representative demmsagVhat are
the implications in normative and “praxis” terms tifis development?
How does legal regulation influence politics andpesally the

instruments of politics such as political partieBf?e Federal Republic
of Germany constitutes the first state to have ekduh upon an

extensive regulation by law of political partiesus constituting itself
as an example that was later to be followed by rostetes in Europe.
In my paper | will explore, using the Federal Relmbf Germany as
an example, the influence that the legal regulatbmolitical parties

by law has had upon the nature of political partias instruments of
politics, as well as over the very content of pwdit parties as such.
The influence upon the normative and formative etspef politics that

the legal regulation of political parties has witle explored as a
result. Such an analysis is needed in order to tstdad the way that
representative democracies have been evolvingerreghent past and
as they will in the near future. The legal reguatiof political parties

by constitutional and public law raises the questad the nature of
political parties and the question of the relatibis that exists

between political parties and the state, as firstablished in the
Federal Republic of Germany, which was to functsnthe leading

paradigm for other representative democracies inope.

I ntroduction

British and American political science tended umétently to underestimate the
influence that constitutional law and public laweaipon the structures and working
of a developed political system, Nevil Johnson wriot 1978 (Johnson 1978). Since
then, various aspects of laws that regulate psliiave come under scrutiny. The
impact that legal regulation has had upon the dgweént of the “game of politics” or

politics has also become repeatedly the focus oferoporary political science. The
discipline of constitutional law has made its owsntribution in augmenting our

understanding of the interaction that is constatatking place between constitutional
law and politics. What has been missing from therditure of these disciplines of

political science, constitutional theory and leggience, is the influence that the legal
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regulation of politics has upon the behaviour & golitical actors which participate
into the “game of politics” or exercise governamediberal democracies. Moreover,
what has been missing is the exploration of thé&uénfce that legal regulation has
upon thecontents of politicsand, more specifically, upon theery nature of the
instruments of politigssuch agolitical parties By content of politicd refer to the
normative and formative influence (i.e. the influerupon the values) that political
actors participating in democratic politics presamticulate and advocate, while with
formative politicsl refer to the influence that legal regulation li@®n the forms and
structures these political actors are forced operaged to adopt, in order to conduct

the political functions they perform.

What were the reasons though that led to the pastiglect of the influence that law
has upon politics? The predominance of the idgheheutrality of law as well as the
absence of extensive regulation of politics by mubt constitutional law in the past,
as well as the distinctive character that commom kas from the Roman law
tradition, can be identified as two of the mains@# behind the limited attention.
This way, the articulative and formative importaricat legal regulation and law has
upon the issues it addresses, received less attanyi British and American political
scientists. However, law or laws are not normayive¢utral documents. They are
political texts, that is texts embedded with noiweideas and values, which, through
well defined institutional procedures, are elevatethe status of universal rules. As a
result, far from being neutral documents, law avdaencompass normative values,
ideas and presuppositions which are political tirthore. In the past, these values,
ideas and presuppositions that laws encompassettitceed the main political
battlefield between opposing political actors. Tgrenciples to be embedded within
laws and expressed through laws constituted thé mgmortant part of the political
debates that were taking place within Parliamepasliaments’ Acts for example that
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involve questions of civil and political rights a@ssues that incorporate religious
values within the parameters that laws establigived individual and societal action
are examples of such practices which charactepstitical debates during the 19

and early 28 century.

As the extensive regulation of politics by publicconstitutional law has become the
norm in contemporary European democracies (Tsaaswos Schefol et al. 1990),
political parties are constitutionally acknowledged?8 European states (Biezen and
Borz 2009) while political parties themselves argulated by 133 laws adopted in 18
states in Europe (Kyzirakos 2011). Electoral lawd enore recently laws regulating
the finance of political actors such as politicaltes can be found in every state in
Europe. If the laws which provide access to pdlitigarties at public media time are
included, then the picture of the extensive regomatof political parties in
contemporary democracies emerges. The questiomeofinfluence that the legal
regulation of political parties has had upon pcditiparties as institutions as well as
upon their individual identities as distinct paldi subjectivities arises if the amount
of legal regulation that has taken place in alldbeve mentioned forms is taken into
account. The exploration of an example which hasstituted the paradigm of the
influence that legal regulation has had upon malitparties in Europe would be a
useful supplement to the study of this relationstigiven the complexity of the
exploration that laws and the implication of legegulation has upon politics and
political parties it is important that the readexegs in mind that this relationship
cannot be captured by a single-dimensional analgsishe legal environment is
multifaceted. The reason for the need of a muliieensional analysis derives,
among other things, from the fact that laws besittesir specific contents are
composed of coercion and deliberation. This isrdason why in legal science, legal
acts are categorized according to the amount atcimethey encompass. Laws that

3
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do not include coercion and sanctions are chaiaeterasleges imperfectaenot
complete legal acts, while laws that include casrand sanctions are characterized

asleges perfectaer complete legal acts.

The coercion included in any law and the legal l&tijpns of politics are clearly
defined by the rank that each law has within therdnichy of every legal system.
Deliberation in the other hand, or to be more dpmedhe examination of the
deliberation involved and encompassed within thgalleacts regulating political
parties, has to be also explored. This is duedddht that deliberation consists of the
study of the events and circumstances that hawadad the environment and have
functioned as catalysts for the emergence of thematve and intellectual
innovations which are lying in the decision to gaegulate political parties. This
deliberation involved and encompassed within thvesléhat have been adopted, has
defined the contents of the corresponding laws.aAesult the study of political
developments that constitute the non-theoreticalditions of theory has to be
implemented, so that our understanding of the &gstructures, the intellectual and
normative foundations of the doctrines and the owei legal and political
theorizations that have emerged concerning pdlifadies in a given country, can be

comprehended.

Party regulation in Germany: historical experience and political dilemmas

“Par excellence” examples of the normative and &ime influence that law has
upon politics are the constitutional provision gublic law on political parties that
have been adopted in the Federal Republic of Geynidmus, the Federal Republic of
Germany constitutes a paradigm for the legal remulaof politics and political
parties. The exploration of the example of the FaldR®epublic of Germany will

facilitate our inquest upon the normative and fdivea influence that the legal
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regulation of political parties has upon them. Téwal regulatory framework that has
been created in the Federal Republic of Germanyhhdsa profound influence upon
the nature and praxis of the political actors dftjps, such as political parties, which
have functioned within the Federal Republic. Thasosm why the Basic Law of the
Federal Republic, as well as the many times amehdedon political partiés has
had a profound effect over politics and politicarties, is that they have had defined
not only the context within which political partiéad to function, but also the form

that political parties had to adopt.

However, as defining the form implies defining aslivthe subjectivity that adopts
this form, by defining the form of political parsiehe laws of the Federal Republic of
Germany influenced the articulation of the subjegtithat was constructed when
political parties came into being. The mechanisnttie exercise of such an influence
over the political parties that were constructeaine through the adoption of the
legally defined and imposed forms which politicalrjies had to adopt. As a result,
the regulation of political parties by public lawm iGermany, influences the
subjectivity that a political party constitutes jger Political parties are coerced by law
into adopting a specific form in order to articeldheir creation and to follow specific
legally defined internal procedures in order tonfatate themselves as obliged by
law. The newly formed political parties came todmbedded with values, ideas and
symbolisms imposed or introduced to them by lawnfrime first moments of their
foundation. As in any institution, procedures arportant constituent parts; such is
the case for political parties. Thus, the form whaefines the procedures that an
institution should adopt and follow defines an imtpat part of the institution’s
distinct character, even its material reality. Timsans that the way through which an
institution comes into being defines how its distindentity is constructed and
transformed into practice. Forms, furthermore, erdedded with values; and in the
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long run, if the form is retained, the values end®zt become part of what the
subjectivity that has been coerced into adoptirg diven formis. As a result by
defining the form, the subjectivity upon which ybave imposed the form via the use

of the coercive power that Law has, is partly dedims well.

An observer could question the reasons why | tak&aet that forms are not neutral
and why | presuppose that forms themselves are @éaelewith values. Aren’t forms
just the expression of the common sense of thmie?i Do not forms of organisation
constitute the way things are done within theirperotimeframe, one could ask.
Without utilising the help of the social or orgaaibnal science (Edelman and
Suchman 1997; Sitkin and Bies et all 1994), let raspond to these possible
guestions with the use of rhetorical questions. like of such rhetorical questions
will contribute to the exploration of the motivati@and political calculations that rest
behind the political subjects or individuals thavé been advocating for the adoption
of one over another form of doing politics. Thufafms were not embedded with
values and did not have a normative influence upersubjectivity they capture, then
why did legislators think that it was so importémtegislate and make the adoption of
specific forms bounding for any subjectivity thaanted to participate in politics?
Why multiform politics were not permitted in, foxample, the case of Political
parties that functioned in the Federal RepubliGefmany? And why a specific form
of doing politics with specific procedures and stares was promoted, imposed and
made compulsory to follow for every subjectivitatiwanted to participate in politics

by forming a political party?

There is a further explanation of the importancehef form in politics as well as of
the importance of procedures. Procedures have ldyhgymbolic value as they are

seen, even in a theatrical way, to represent the spacific political ideologies are
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embodied. The form of political parties and thegedures that they encompass have
a highly educative role for the people that pgoate in them as well as for the people
that witness or follow these events. As a resudt tluthe highly symbolic value and
the pedagogical role that the form of politicaltingions and their procedures play,
selecting and making compulsory a specific formdoing politics constitutes a way
of defining what the symbolic value of the polifigastitutions that adopt this form

will be.

By defining the symbolic value, one defines, ta@é extent the impact and nature of
the influence that a political institution will hawpon the “spectators” of politics in a
representative democratic system. Thus, by preferane form of politics over
another, and including this form in the domainalor presenting it with the use of
the language of law, the form of politics that isposed legitimizes the normative
values that are embedded within this form of pmditand which are symbolically
associated with a given set of politics in the pullomain. Presenting a form of
doing politics as the only legally legitimate wagnstitutes furthermore a way of
delegitimizing other alternative symbolic ways auls of doing politics. As a result
the normative values that are identified with thakernative ways of doing politics
are delegitimized in the public domain due to tusttand normative importance that

people give to the institution of the law.

The exploration of the influence that legal regolatby public law and constitutional
law has had upon politics and upon the instrumenhtgolitics that political parties
constitute, cannot be conducted without an analykithe political and intellectual
dilemmas that led to the creation of the constindi order of the German Federal
Republic. The dilemmas that past experience predetat the founders of the new

Republic, the different intellectual legal currethat existed, as well as the debates
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that had taken place between these currents, bave taken into account during the
conduct of the analysis of the Federal RepubliGGefmany. Finally the praxis that
the legal regulation of political parties by patgw and the “case law” that the
Constitutional Court’s decisions produced upon ¢hissues have to be taken into
consideration. Political calculations, party insseand tactics have to be examined as
well, in order to illuminate the normative and ftinoal influence that law has had

upon politics in the Federal Republic of Germany.

The issues mentioned above that constitute the -ndheoretical and theoretical
conditions of the way political parties came toupelerstood in the Federal Republic
Germany, can be interpreted and envisioned to fibinee interlocking circles, each
consisting of issues, concepts and events. Thedirsle consists of the historical
experience that the collapse of the Weimar Repulthe rise of the NSDAP

dictatorship and the tragedy of the Second Worldr,Weas bestowed upon the
formation and shaping of the institutions of the@an Federal Republic as well as of

the political culture that came to characterize“Benn Republic” (Schram 1971).

The second circle consists of the intellectual tebthat took place between different
schools of legal and political thought and whosgaty and influence had to be
addressed during the formation of the German Fédeepublic. The conflicting
interpretations, theorizations and understandirigbe question of “what a state is”,
presented by the different schools of thought, ttted one of the major themes of
these debates. Furthermore, the relationship betwae and the state consisted an
integral part of these debates as they exploretsshes of the nature of the state and
its functions, in the ways presented within ther@am intellectual traditions (Krieger

1957; Dyzenhaus and McCormick et al. 2000).



The Legal Regulation of Political Parties, workjmeper 38/13

As political events in the Federal Republic ledhe re-emergence of various schools
of legal and political thought (Starck et al. 199%rticular political events — in fact,
the praxis of political actors, such as politicaktes, with their motives, aims and
actions — also have to be taken into account. Aesalt, the third circle will consist of
the practical political issues that the Federalu®déip had to face in the post War era.

Such issues were the financing of political parties

These three circles, even though distinct, at #mestime interlock as the events and
outcomes that took place in one circle influendeel ¢vents that took place in the
following circles. Without the influence exercislegl the non-theoretical conditions of
theory upon the intellectual traditions and legal gpolitical theorization, it is
doubtful whether the intellectual innovation andlerstanding that took place in the
first years in post war Germany would have mateedl in the birth of a new

constitutional order and a new consensus in legdipalitical theory and praxis.

The tasks that the founders of the Federal Reptédotied were not simply due to the
multiplicity of the facts, challenges and the itgetual currents that had contributed
or permitted the downfall of the Weimar Republio(iK 2004). If the rebalancing of
the Constitution of the Weimar Republic (SpevacR2®53), as this was expressed
in the drafting of the Basic Law of the new Repabbtian be interpreted as a relatively
simple act, the construction of the legal intellatttradition that would led the new
Republic was neither a simple nor a foregone camoiu(Spevack 2002). In fact, the
need to reach a new consensus point concernindetia intellectual traditions
according to which the new Republic was to funct{®outhern 1988: 81; Stolleis
2004) and democratic politics were to be re esthbll and successfully safeguarded,
was a prominent task during the first post War geaarthe territories that were to

become the Federal Republic. The conduct of thaskstwas complicated by the
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presence of a second German state, the German DRetrno&kepublic which
represented an alternative response to the sarteedad normative events that had

led to the collapse of the Weimar Republic (Tridl&8: 216 - 239).

In their attempt to articulate their answers to ¢hallenges they faced, the framers of
the Constitution of the Federal Republic turnedlggal reasoning and the legal
intellectual tradition of positive law. However, itive law had contributed to the
justification and suppression of the emergence efmatratic politics on many
occasions in the past in Germany. Furthermoreat due to the oppressive nature of
positive law that the intellectual current wiberspositives Rechsuper positive law,
had initially emerged in Germany. It was thought¢ #volution of theuberpositive
Rechtthat liberal movements and oppressed non — pgegesocial subjectivities in
the 19" and early 28 century (Sheeham 1999) had found a voice anduatid their
response and opposition to the justification angitilaization that positive law
expressed for the monarchical government and thdgme sectors of the German

Society (Blackbourn and Eley 1984: 221 — 223).

As democratization of German politics and socieayl fevolved since the late 19
century and early D century and the use of natural law had declinkd, new
democratic political culture had amalgamated in ititellectual tradition of super
positive law.Uberspositives Rechbecame closely associated with German liberalism
and the political struggles against authoritarimvegnment. In association to the
above, multiple currents attempting to accommodaig express democratic politics
emerged within the tradition of positive law itséifext to legal theorists that justified
authoritarian government - for example L. Duguit & Forsthoff as well as in a
significantly different way Carl Schmitt - one cddind legal theorists, such as Hans

Kelsen and Hermann Heller, whose democratic oriemtaf the prior and humanistic
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perspective of the latter, placed them firmly agaiany form of authoritarian and
non-democratic government (Stolleis 2004; Jacolaswh Schlink 2002). As a result
of this evolution, positive law in #Dcentury Germany had emerged not as a single
unified intellectual tradition. Positive law did thgerform though a single-
dimensional role in 20 century German by prohibiting, for example, thecegence

of democratic politics as it had done in the past.

However, it was theorists of positive law such aomh Duguit, Ernst Forsthoff
(Stoilles 2004) who presented the founders and pelitical elite of the Federal
Republic of Germany with a troubling challenge.was legal theorists like the
aforementioned, with their emphasis on the predanta that procedural rules have
for the transformation of a political act into lawhich afforded justification to
undemocratic political practices and governancee Tdisqualification of the
normative contents of the law, as well as of itechéo conform to some aspect of
basic principles of justice, had led this inteliedt current of legal theorization to
justify and support the inhuman judicial practidettee NSDAP state. The fact that
this disintegration of the Weimar Republic into tNEDAP dictatorship had taken
place without any significant break of formal prduees (Goltz 2009), as they had
been set by the constitutional and legal ordehefWeimar Republic (Scheuerman et
al. 2007), was a fact that had not been forgotiethb framers of the Basic Law of

the German Federal Republic (Spevack, 2002).

Towards a new legal tradition: the Basic Law and the 1958 decision of the

Constitutional Court

The normative understanding of the state that waseelded in the Basic Law, broke
a long German tradition of state - centrism andaagd it with a Constitutional -

centred approach (Jakab 2006) which not only lichttee state and the power that it

11
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could exercise, but also had profound effects empttactice of constitutional law and
politics. Constitutional - centred understanding thfe state meant that the
constitutional documents and its textual refereremsstituted the source of the law
and nothing else. As a result the Basic Law, thestitutions of the_ander federal

states and the specific textual articulation ofsthéexts formed the methodological
approach according to which law ought to be coretlicThis thesis had a profound
impact on the normative and formative aspects tfipoin the Federal Republic as it
defined how politics were to be conducted and holitipal parties were to conduct

themselves in the new republic.

The break with the state-centred tradition in Gerregal thought and the adoption of
a constitutional - centred approach that was adopyethe Basic Law constituted an
opening of the state to the influence of social palitical forces, an opening whose
importance for politics in Germany cannot be emjzeabk enough. Having been
heavily influenced in the past by the work of Gedadlinek (Tsatsos 1985), whose
legal theory presented a strict distinction betwestate as a representative of
authority, and society (Jellinek 1994), German ledp@ory had adopted a thesis
which privileged the state and its power over dgci€hus, the state and its powers
were given priority over the importance of the flimie of political and societal forces
or movements. The political and constitutional ilcgions of Georg Jellinek’s thesis
legitimized authoritarian government and especiallgnarchical governance. With
the founding of the Federal Republic of Germany, pnomotion of the isolation of
the state from the influence of societal and pitforces was replaced by an opening
to the very forces which Jellenik had insisted thed to be excluded from exercising

any influence over the government and the state.

12
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The Basic Law, by breaking with the until then pednant German legal
constitutional tradition and Jellenik’s thesis, andending the isolation of the state
from the influence of Political parties, had brokeith an intellectual tradition that
conceptualized political parties as representatased advocators of particular and
limited interests. The most important outcome af ttonstitutional regulation of
political parties was the establishment of the naacdms through which political and
societal forces could influence the new Germarestiite opening of the state to the
influence of political parties and societal forogas affected by the inclusion of
article 21 in the Basic Law which elevated politigarties into constitutionally
defined institutions (Leibholz 1967). Furthermobg, including textual references to
political parties in the new Constitution, the fdens of the Federal Republic
contributed to the legitimization of political pes$ since constitutional documents

have a highly symbolic value.

However important the normative and functional wettoon of the Basic Law was for
German legal thinking, as it established a newygstdte synthesis, the presence of
antecedent legal thinking and intellectual tradisicould still be felt. An example of
such a normative and functional understanding ¢batained new and old elements
of legal thinking was the 1958 decision of the GamnConstitutional Court (BVerfGE
8, 51) concerning the state financing of politiparties. In its decision regarding
whether state financing of political parties congdd a breach of democratic
principles, the Constitutional Court had began @ékamination of the case from the
thesis that political parties participate in thenfiation of the state as well as of the

people’s will, a mission allocated to them by deti21 of the Basic Law.

The Constitutional court's decision stated thatitwall parties participate in the

formation of the will of the state in their eledbrcapacity and, as a result, when
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conducting this function they constitute electoraechanisms. Concerning the
formation of the will of society, the court statétat political parties when they
participate in the formation of the will of societiley exercise their functions as
political institutions (Tsatsos and Morlok 1982)urthermore, the Constitutional
Court claimed that during the time period that imémes between successive
elections, political parties function accordingtkeir political and societal capacity,
implying that political parties during electionsnstitute only electoral mechanisms

(Tsatsos and Morlok 1982).

The distinction made by the Constitutional Cougtween the capacity according to
which political parties participate in forming thell of the state and the capacity
according to which they participate in forming thél of the people, derived from
Georg Jellinek’s theory and the strict distinctlma had drawn between the state and
society. Based on this distinction, the ConstitudiloCourt decided that the financing
of political parties by the state in their firstpegity as “electoral mechanisms” is
desirable according to the Constitution. Antithalli, the financing of political
parties in their second capacity as participanthénformation of the political will of

the people is not permitted according to the Cautgin (Tsatsos and Morlok 1982).

Additionally, the Constitutional Court set a numioérconditions and principles that
had to be met for political parties to qualify fanding by the state in their function
as electoral mechanisms. The most important ofetleesditions was that the state
had to respect the principle of “equality of oppoity” that all political parties

should enjoy in regard of their funding by the stathe court had distinguished
between the different normative and functional ebtaristics that political parties
have when performing the formation of the will bétpeople and when the will of the

state. However, the Constitutional Court’'s decisiorspread state compensation to

14
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political parties across a longer time period amd restrict the state funding of
political parties to the period prior to electidoigared the normative and functional

distinction that the court itself had made.

The constitutional regulation of political partiasd their incorporation within the
constitutional framework of the Federal Republiastituted the way that the framers
of the Basic Law had bridged the previously promtria German legal thought strict
distinction between state and society which hathied the state from political and
societal influence. The replacement of state —eredttheories by constitutional —
centered theories, facilitated the opening of tteesto the influence of societal
forces. Thus, the democratization of the state lfirestablished democracy in the
societal level. As the legal regulation of politiggarties bridged state and society,
legal regulation of political parties constituteldetmajor innovation of the new
normative and functional synthesis that came toattarize the Federal Republic as

was expressed by the Basic Law, the public lawthadtase law that was produced.
Article21

The Basic Law of the Federal Republic of Germanyicla 21', conceptualizes
political parties as citizens’ associations whosa & to formulate and gain the
support of the majority of the electorate and tthes majority within the institutions
of representative democracy which are responsdsiéhie formulation and exercising
of the power of the state. The formulation of tloditical will of society as a whole or
of significant segments is conducted through théihization of the citizens, by the
increase of their awareness and by informing themr essues that constitute the
public sphere. The development of political paraesl their functionality, functions
as a counterbalancing act and supplementing eleofethie way that representative

democratic politics work, as political parties ctitose and provide the means through
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which citizens can actively participate in the fotation of the will of their societies.
By participating in the internal life of politicgbarties citizens can influence the
behaviour of their elected representatives thahitate the political will of the state

through their participation within the institutidreettings of their state.

According to this normative understanding, politiggrties constitute the means
through which citizens can directly participatetie formulation of the political will
of their society and exercise their indirect influe over the parliamentary
representatives that formulate the will of the estaEqual opportunities in the
participation and formulation of the previous men#ad wills, requires political
parties to function democratically in their intelriige and internal procedures. Only if
democratic internal procedures are available bytipal parties, the opportunity to
influence through participating within political pies in the formulation of the will of
society and the will of the state, can be madelabii to all citizens. As a result of
this understanding of political parties the Basiawlrequires political parties to
function democratically and adopt democratic indémrocedures. The presence of a
constitutional requirement that regulates the makprocedures and internal life of
political parties derives its justification from ehdefinition that the Basic Law

provides for political parties.

The fact that the Basic Law incorporates politipalties in article 21 raises the
guestion of the nature of the political party adrestitution and its relationship to the
state. Are political parties as they are reguldtgdhe Basic Law, state organs? The
answer is categorically no (Tsatsos 1985). Instemuditical parties as they are
encaptured by the Basic Law constitute constitationstitutions which even though
are defined by the constitution they do not counsdistate organs. Political parties are

seen as Constitutional institutions which surpdmes dtate - society distinction and
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bridge the state with society and vice versa. Agslt of the definition given to
political parties by the Basic Law, political padiare defined as the single privileged
institutions and political actors which belong toto domains; that of the state and
that of society, simultaneously. Due to this unigagure of theirs, political parties are
institutions that enjoy constitutional status batribt constitute organs of the state as
for example Parliament, the Presidency, and thestitational court, do (Tsatsos and

Morlok 1982).

Political parties’ functions and normative ordendze differentiated according to the
normative understanding that the Basic Law has dolitical parties. Different
functions and aspects of the normative order tlaitigal parties as institutions
consist of, can be interpreted as constitutionadigulated or as in need of legal
regulation, state intervention and state suppohil&\bthers aspect are interpreted not
constitutionally regulated and thus not in needusther legal regulation and state
support. The differentiation between the varioyseats that constitute the normative
order of what a political party is, as well as thiferentiation between the different
functions that a political party performs, can pieriine distinction between which of
this normative aspects and functions belong tesgieere of the state and which to the
sphere of civil society. With the prior functionsdanorms belonging to the domain of
positive law and the later rendered that they sheemnain outside the interference of
the law as they constitute norms and functionsideitthe domain of the state. The
duality that characterises the normative and foneti order of a political party, an
institution that rests between the domain of tlaesand the domain of society, is thus

resolved.

The special understanding by the Basic Law of jalitparties as institutions can be

traced to the influence that the three interconingatircles, mentioned earlier, have

17



Kyzirakos: Law and politics in the German Federal Republic

had over the way that political parties came tabhéerstood in the Federal Republic.
Political parties do not constitute the single aciothe exclusive subjectivity which
formulates or influences the development of thatipal will in any society. Multiple
actors such as trade unions, civil associationszeds’ initiatives, perform or
contribute to such functions. However, the fact tha Basic Law selects and elevates
only political parties to the special status of €titational institution, and does not do
so with any other political actor that is presentthe domain of civil society,
demonstrates a normative understanding of polijeaties as actors which address
wider societal needs and have universal approadtes.distrust for particular and
narrow interests that characterized the constitatioorder and political order of
Wilhelminian Germany is partly retained, even thougplitical parties are now
excluded from the normative understanding of whe &xpression of particular
interests constitutes. The place that was oncepred for political parties within the
normative understanding of the Wilhelminian erandsv retained for trade unions,
civil associations and citizens’ initiatives, whtlés distrust has not been transformed

into direct or legal oppression of such actorsiaf society.

Elevating representative party democracy asavalue

The question that should now be addressed is wHhiyicab parties became so

prominent as institutions in the Federal RepubliGermany. Post War politics in the
Federal Republic were heavily influenced by the ezigmce and lessons of the
Weimar Republic. The institutional structures ot tlrederal Republic and the
architecture of each individual institution refledtand incorporated these realities
within their design. The inclusion of article 21 ihe Basic Law that referred to
political parties as the actors that participatehia formation of the political will of

the people elevated the legitimacy of political tiger above any other form of
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articulation, organization and expression of thédtisal will of the people of the
Federal Republic. The experience of the banningotitical parties during the era of
the dictatorship of the NSDAP was expressed initictusion of article 21 of the
Basic Law. The inclusion of political parties a% thctors that participated to the
formation of the will of the people in the Constitun confirmed the indispensability
of political parties within Germany. Any possiblgtdre attempts to oppress political
parties as had happened in the past, was nowydgabssible within the parameters
of the Constitution of the Federal Republic of Gamp Furthermore, article 21 of the
Basic Law, functioned as an attempt to re-legiteniolitical parties after an era of
long absence, to the minds of the electorate tlzest megatively prejudiced or might
have been sceptical towards the re-emergence aficpblparties in post war
Germany. After all, anti-party sentiments had bdweghly influential within the
German public opinion during and prior to Weimad drad a strong presence within
German intellectual traditions (Struve 1973). Takihe interpretation of the term
political party as literally representing only arpanstead of the whole of the country
(Scarrow et al. 2002) intellectual currents suckgwessed by the thought of Merkel
(1898) had manifested the unpopularity of politigerties as institutions within
German public opinion and society (Struve 1973)e Tonstitutional reference to
political parties had been consciously includedthe Basic Law not only as a
description of the corner stone of the new polit®gstem, but as a way to increase
the legitimacy of political parties as institutiongthin German society. In a nation
sceptical of political competition and politics,edto the events of the recent past, the
pretext and preference of law provided a senseecfirty and assurance from
previous misdeeds. By utilizing the language of tavapproach the issue of political
parties as institutions as well as their role witthie political system established by

the Basic Law, political parties intermediated hg fanguage of law, were granted
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some of the high esteem that law enjoyed withinner society. The legitimacy of
political parties was enhanced as the use of thguiage of law permitted political
parties to be presented as neutral and objectigBtutions, inconsiderate of the
contents that their ideology and political messegestituted. The language of law
“depoliticized” political parties as institutionsn@ presented them to the German
public as constructions of law, not as simple praitand subjective constructions.
Consequently political parties were encompassel thi2 concept of objectivity and

rationality that is associated with law in the pallomain.

Having dealt with the consequences that politics #we misuse of law had imposed
upon society and the state in Germany during theethe two previous regimes that
had government them, the framers of the Basic Lialndt restrain themselves from
introducing new institutional structures. They exted the institutional designing to
the contents of the institutional structures of soen to emerged Federal Republic.
The framers of the Basic Law having experienced ¢bbapse of the Weimar
Republic wanted a constitution that would not bli@aneutral (Spevack 2002: 497).
Instead they were determined to construct a caoistit which, embedded with
values, would encounter ideas that opposed repedsaen democracy and/or
promoted authoritarian ideas (Spevack 2002: 498).4This praxis of the framers of
the Basic Law might seem to have contributed toestablishment of a “restrictive
democracy”. However, taken into account the histdrexperience of Weimar where
representative democracy was threatened both fremight and the left side of the
political spectrum, as well as by the civil serviebtes and the judiciary, it is
understandable why the framers of the Basic Lawteghto use the constitution as a
document that would introduce itself the valuegeagresentative democracy within
the body of the German state and society. The tdckill to protect the Weimar
Republic and its democratic constitutional orddratthad prevailed amount the
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institutions of the state, had not gone unnotedheeihad been forgotten by the
framers of the Basic Law. The fact that even thoadlaw for the Protection of the
Republicintroduced in 1922 was never utilized by the instents of the state against
the political forces of the right which were tryimgpd had as their declared aim the
over through of representative democracy, was aergance that was not forgotten
by the politicians which emerged as the leaderthefmain political parties in post

war Germany.

The direct reference of political parties made he Constitution placed political
parties above any other form of articulation angregsion of the political will of the
people of Germany. Under the Weimar Republic palltparties were placed in the
same order as associations or any other form dfsoeiety. In the Federal Republic
the Constitutional reference of political partiésvated legally as well as normatively
political parties above civil society as well asamfy other form of expression of the
political will of the people of Germany. This plaent of political parties above civil
society corresponded to a normative order thateditf sharply from the liberal
approaches to democracy, political parties, anill ®bciety as was to be found in the
constitutions and normative understandings thatgied in countries such as Britain
and the United States. Even though parliamentanyodeacy constituted the essence
of the Basic Law, however political parties werdilsirately given a prominent rank
instead of parliamentarians in formulating the wil the people. Thus, the Federal
Republic of Germany emerged as a democracy ofigadliparties in contrast to the
democracies of elected representatives that thesiBiand United States of America
constitutions, advocated. The influence of the Gl and the emergence of the one
- party states in Eastern Europe further reinfortbedconcept of the Federal Republic
of Germany as a democracy of political parties teraatively a multiparty
democracy antipodal to the democracy of the cosrmilone - party system states.
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Interestingly enough, even though the DemocratipuRic of Germany constituted
in practice a one - party state, this reality wax axplicitly expressed in the

constitutional, legal or political order of the cxry.

The Constitutional Court’'s 196@VerfGE 20, 56; Kommers 1989: 205 — 212)
decision encompassed a similar presupposition éoatbrementioned thesis, which
saw political parties as representatives of somgthigger and wider than particular
or individual interests. This presupposition wasnsistent with the premises of
Gerhard Leibholz’s thesis (Leibholz 1967: 58 — 62,- 71). According to this thesis,
political parties articulate, formulate and représéhe interests of the whole of
society and function bounded by the responsibilitgt they have towards the state.
On the contrary, civil associations and all thesglale actors of civil society articulate
and represent only specific, narrow based inter&€svsl associations of any short are
responsible and represent the interests of paatiqroups. As civil associations do
not represent the whole of society or the statey tdo not share the same
responsibilities towards the state as politicatipardo. It is in the interest of the state
thus, to make sure that political parties are nfiuénced or become dependent for
their finances and functions on any particular graf civil society, such as big
business for example. Instead, the state shou&tvieme in order to prevent any
political party from becoming dependent to any ipatar actor of civil society that
functions as a pressure group. Only if politicalties were immunized from any
excessive and unwanted influence that might deresn civil society will they be
free to exercise their constitutional task of fofating the political will of the people.
If the state did not intervene to immunize theuefice exercised over political parties
by particular actors of civil society, then thetstaould be in danger of being reduced

into a pluralistic pressure-group state
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Thelegacy of the Weimar tradition

Since political parties participate in the formatiof the political will it stands to

reason that the state should provide them withuress that will facilitate them to

fulfil their tasks. As a result political parties the Federal Republic were granted
financial assistance by the state. However conteyvexisted concerning a number of
issues related to party financing in Germany. Tégaty of the Weimar Republic
again played a significant role. State funding alitizal parties in Germany had been
suggested for the first time in May 1928 by Gus&ixesemann, the leader of the
German Peoples’ Party (DVP). Gustav Stresemanredeat the time that political

parties were negatively influenced by their depeigieon big business contributors.
He had even commented that his own party the D\@Pbleaome all but a speaker for
industrial capital (Wright 2004; Turner 1963). Touater this dependency he had
proposed a plan that inspired to realign the psystem of the Weimar Republic and
reconstruct into a new political party the polititarces that existed within the liberal
parties (DDP, DVP) of the day, independent libariatles and the left wing of the

conservative DNVP (Wright 2004; Turner 1963). Gusfitresemann gave equal
importance to the re articulation of the politi¢afces mentioned above in order to
produce a new political party, as well as to theomhuction of state funds to political

parties (Wright 2004; Turner 1963) that he envietbnas being distributed on
proportional bases. The funds provided by the siaiald have been allocated to
political parties proportionally to the number ogass that each party held in

parliament.

As Gustav Stresemann said at the time:
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“The parties participate... in the government witln ¢meater responsibility
than ever before and for that reason we have aerést in keeping
capitalistic power from obtaining an excessiveuafice over the formation
of the Reichstag. It is therefore worth discussidgether the parties should
not have their campaign expenses reimbufbgdhe statejn proportion to
the number of votes they receivgTurner 1963: 255 - 256; Starkulla,
“Organisation und Tecknik”, quoted from HallescheacNrichten, 22.

3.1928).

However, Gustav Stresemann’s plan for the readtmn of the liberal and pro
democratic bourgeois forces never materialisedtdugck of political will among the

proponents of the political forces involved and dpposition of the right wing of his
own party (DVP), with which he was constantly atdsdwitH’, while the DVP

remained as an independent but in decline politpzaty in its own right (Jones
1988). It is highly unlikely that the governing pes at the time, 1928, would have
reached a consensus and introduced state fundsoliticg) parties as Gustav
Stresemann had envisioned. As Stresemann’s plamatintroduced, lacking state
funding, political parties were not able to incredseir autonomy from their financial
backers and their funding sources. His death ir@192 an end to the attempt to

introduce state funding for political parties inr@any under the Weimar Republic.

A second legacy of the Weimar Republic that exertis decisive influence over the
emergence of the financing regime of political jgarin the Federal Republic had to
do with the interference of “big business” in thaifical process in order to promote
and protect their interests. Industrialists, watrey the possibility of the Communist
Party coming into power, after the 1929 economisis;rdonated significant amounts

of money to bourgeois political parties in an apemo prevent the emergence of such
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a possibility. This, direct interference in partglipcs by “big business” further

exacerbated the crisis of political legitimacy o tinstitutional structures of the
Weimar Republic. Furthermore, the help that “bigsibess” gave to the NSDAP
during this era (Leibholz 1967: 128) led to the eyeace of a political consensus in
the Federal Republic that saw contributions byhaiginess to political parties as not
legitimate. The framers of the Basic Law were egdlgcsensitive over the excessive
undue influence that financial donations by bigibess had over political parties and
within political life. They were determined to pemt such phenomena from
reappearing within the political life of the FedeRepublic (Spevack, 2002). As a
result of this historical legacy, the constitutiohthe Federal Republic intended to
make the sources of party finance more transparehtequired all political parties to
account for the origin of their funds ([GG] [Baslcaw] art. 91. § 1. S.4).

Transparency of party finance was a Constitutioegliirement.

The adoption of the 1967 party law was an importarmting point for political parties
as well as party finance in the Federal Republibe TL966 decision of the
Constitutional Court had contributed to the prodctof such a law due to the
dilemmas and problems concerning party finance thdiad set and created for
political parties. The CDU and the SPD had bengfitem state finance of political
parties as they had been established since 195R€Bul975: 136 — 137; Merkl et al.
1989: 229 — 232; Schneider 1989: 220 - 235). ThdJQiad come to relay on
business donations and donations from wealthy iddals (Heidenheimer 1957
Gunlicks 1988; Heidenheimier, 1968; Arnim 2000; Butb60: 663), while the SPD
relayed primarily to the amounts that it raiseatigh its membership fees (Kitzinger
1960: 203 - 274). Thus, in 1966 and 1967, besidairy with the pressing legal and
constitutional requirements that demanded the diittion of new legislation, the
CDU was interested in trying to preserve as mucpassible of the previous party
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finance regime from which it had benefited whilee tBPD had its own political
calculations that determined the party’s acceptaoicéhe 1967 Law on political
parties. Payment of membership fees by the mendiehe SPD was the main source
of income of the party. At the same time the paymedmmembership fees played a
very symbolic part in the life of the SPD and ie tielationship between the party and
its members. Party dues were seen as an act at pldallaration of support, loyalty
and dedication to a common purpose and ideology tthes SPD represented and
served. As the ideology and common purpose of &gy fnad been radically changed
after the Bad Godesberg conference the leadershifheo SPD feared that it's
traditional party members would have been alienated thus altered their attitude
and loyalty towards the SPD (Parness 1991: 1 -686,80). These fears of the SPD
leadership never materialized (Braunthal 1983; Rsh2006: 5, 78 - 82). Quite the
opposite, the SPD enjoyed an increase of its meshigerand of the income that
derived from this (Scarrow 1996). However, in 196Fen the Law on political
parties was drafted and adopted, this course aftewsgas not anticipated neither it
was certain that events would have enfold in suphttern. Nevertheless, the ability
the SPD had to influence the content of the lawlenvihiwas drafted, as the party was
in government for the first time since 1935, playedignificant role in determining

the SPD’s decision to support the adoption of ®&71Law on political parties.

The acceptance of the introduction of state subsitbr the political parties in 1968
by the Constitutional Court (Kommers 1989: 212 3)21n its ruling over the Law on
political parties that followed its adoption by f@ment, reflected the court’s decision
to permit political parties to determine themseltke way of their funding. The
autonomy of the political parties was thus reconéid in practice and respected by
the 1968 decisions of the Constitutional court. Toestitutional status of political
parties, as defined by article 21 of the Basic Lsaems to have functioned as a
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constrain on the Constitutional court’s institusbrpower. As a result the court
granted permission to political parties to deciuentselves on issues concerning their
finance. The fact that the amounts of money paidpttitical parties after the
introduction of the 1967 Law on political partiemdathe 1968 ruling of the
Constitutional court, were exactly the same as reef&bbinghause et al 1996),
reconfirms the will of the constitutional court nimt interfere with political parties’

ability to determine their finance.

The autonomy of the political parties that theinafcial “self-service” attitude
provided them with was thus retained. This obse@watloes not mean that the
constitutional court had a limited role in determ@the financing regime of political
parties in the Federal Republic. On the contragyrdding that the denial of state
funding to individual candidates that stood forcélens at single member districts,
constitute a violation of equality of opportunithe constitutional court highlighted
the friction that existed between article 21 anttlar 38 of the Basic Law. The court
tacitly acknowledged that political parties, if demh state assistance, could embark
upon securing financial recourses from particulégriests and big business, restrained
itself from intervening further (Vanberg 2005: 15%While breaking with Leibholz’s
thesis, which interpreted article 38, as a consgmmof a previous liberal era
(Leibholz 1967: 72) the Constitutional court restiiag itself from exercising the full

authority that the Basic Law provided it with.

By treating political parties as institutional pgerthe Constitutional court
demonstrated its awareness of the dangers thatengorous intervention within the
area of party finance could create for the autonarhypolitical parties and the
democratic function of the Federal Republic itsellhus, the exercising of self

constrain by the constitutional court, primarilgted to its understanding of political
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realities and of the paradigm that the financingalitical parties during the Weimar
era had presented. Retaining a restrained rolertswpolitical parties within the
living embodiment of the constitutional order oktBasic Law that contemporary
political and judicial practise constituted, wag tvay that the Constitutional court
found in order to help political parties as inditns and establish political parties as
equal constitutional pears to the Constitutionalrtatself. By keeping “equality in
legal status” with political parties themselves.e tiConstitutional court gave
prominence to the institution of political partiabove all other forms of political

decision making and action.

The experience of the Weimar Republic came to bdareed by the presence of the
DDR and the pro unification and pro neutrality p@s that the German communist
movement and the USSR were promoting at the timea@d3ch et al 1994). The
policies of the communist movement and the sotiatates aimed to address the will
for national self-determination that was prominémtGermany. These strategies
created a sense of insecurity that aggravated isteust that the framers of the Basic
Law felt towards the institutions of civil societgs well as for any version of popular
referendums or elements of direct democracy. Aesalt, the Basic Law excluded
any instruments of direct popular participation decision making, such as

Referendums.

Conclusions

The resultant of the multiple factors presentedvabovas the emergence of a
consensus in the Federal Republic, where polipeaties as institutions were lifted
out of civil society and placed on the boundariesMeen state and society. Political
parties were transformed from a form of civil asation to something different, to a

“semi — state” institution according to Gerhard htelz. However, this
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transformation of the institution of political pies$ from associations to something
institutionally different, was not unique in theseaof the Federal Republic of
Germany. Through a long history of introduction sthte statutory regulations,
political parties in the United States had beendfi@rmed from associations into legal
organs of the state (Leiserson 1958). The diffexdratween the USA political parties
and their German counterparts, rested on the Fattih the USA political parties

were elevated to legal organs of the state maimiytiie purpose of organizing and
conducting elections. In the case of the FederguBkc, the elevation of political

parties into constitutional institutions establidipolitical parties as the prominent and
sole interlocutors of power through which societuld form its political will and

communicate this will to the state.

The different way that political parties were ldgategulated in the case of the
Federal Republic of Germany and the USA representifierent normative
understanding of what political parties are. Howevke differences between these
two distinct normative understandings of what th&titution of the political party is,
expressed a different understanding of represgatde@mocracy. The new version of
representative democracy established in Germanypnaduced through the intense
clashes that the elevation of political partiesoimonstitutional institutions and
privileged interlocutors between the state andedpccreated with traditional liberal

theory.

Due to the prominence of party over individual amentarians or members of
legislative assemblies, the decisions in a parlidarg assembly are taken in forums
that exist outside parliament itself. Political fies themselves constitute the forums
within which decisions are reached, to which memlwdrparliament are bounded to.

Thus, members of legislative assemblies transfehéoparliament the decisions of
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their parties. Parliament becomes thus an assentidye political parties deliberated
between themselves. The will of the state is foated by the deliberation between
the political parties, as they as institutions hbeen elevated to the highest form of
political institutions due to their constitutionstiitus that has been awarded to them.
Furthermore, the decisions of political parties taken within the political parties
themselves and not within the parliamentary padi&she normative order of British

Constitutionalism requires.

Political parties are of course free to decide uih@ir internal architecture according
to the Basic Law. However, as established by th& ba political parties, there are
certain values and procedures that political partiave to embed in their ideology
and forms of organisation, as well as to followlitR@l parties are obliged by law to
perform these tasks which have to do with theimmadive nature, political praxis and
even their formation as distinct political subjeittes. Simultaneously, decisions
within parliament are taken in an area in-betwdatesorgans and civil society, with
constitutional law and public law regulating andfaeaing this process. Political
parties reach their decisions which contributehto formation of the will of the state,
in the exact same space within the political sphitrat the constitutional provisions
of article 21 of the Basic Law places them inifidle. between state and society. As
political parties constitute the joints which brddhe state with society andce
versg decisions concerning their role as mechanismsintérmediation and
articulation of the “traffic” that takes place tlugh them, are also taken on the same
intermediate space that exists between state aneltyoAs a result of this normative
understanding and placing of political parties hg Basic Law, the autonomy of
political parties from both state and society iases significantly. Not belonging

exclusively to any of these two spheres, but belegated to privilege actors in the
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formation at the will of both, state and societglifcal parties find themselves

influenced only by law and their own decisions anaiis.

The deliberation involved and encompassed withi ldws that regulate political
parties, a significant amount of which derives fuolitical parties themselves,
demonstrates that through the use of law and tj kegulation of political parties,
political parties have managed to augment the amgnthat they enjoy as
institutions. Solidified by constitutional and pigbllaw, political parties have
managed to control the content of politics and ftiwe politics, level the political
playing field that is available within a democratiality, while placing the keys for its
possible expansion or retrenchment firmly withire thands of political parties
themselves. As a result of these development, ipgoitance that law has for the
content of politicandformative politicsbecomes the most important outcome of the
Constitutional and legal regulation of politicalrpas in the Federal Republic of

Germany.
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NOTES

I See Gesetz Uber die politischen Parteien, 24186y, Federal Law Gazette |, Page 773.

" political parties shall participate in the forratibn of the political will of the people. They may
be freely established. Their internal organizatiomsst conform to democratic principles. They
must publicly account for their assets and forgberces and use of their funds”. (GG [Basic Law]

art. 21.)

" The legacy of the Weimar Republic where the paldi interests of different actors of civil sogiet
came to be given priority over the collective ietgs of the state or society as a whole, as wittelsg

the proliferation of special interests parties,drees evident once more.
¥ The DDP and some liberal and bourgeois circlegmessed to a minor, compared with what Gustav

Stresemann envisioned, realignment of their palitiorces by creating the German State Party (DStP)

in November 1930 (Frye, 1985).
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