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I ntroduction

Political parties are an integral part of repreatwe democracy (Norris, 2005) and
contribute to the survival and consolidation of tleenocratic system (Diamond and Gunther,
2001; Bartolini and Mair, 2001; see also Olsor§8Xatz, 2004; Webb and White, 2067).

The principal objective of political parties is ¢ompete for political power through
democratic elections. Therefore, the relationstepwieen electoral system and party system
has been studied widely (Duverger, 1954; Sarto®761 Weiner and Ozbudun, 1987;
Taagepera et al, 1989; Cox, 1997; Moser, 1999). fbnmation and evolution of party
systems are determined mainly by economic as welsario-cultural factors, and party
identification and institutional factors (LipsetcaRokkan, 1967; Cox, 1990; Kitchelt, 1994;
Mainwarring, 1999 and Kervonen et al, 2001).

On the one hand the expansion of public fundingpofitical parties made the
mainstream political parties especially a publicitgn(van Biezen, 2004). In other words,
political parties with regular state funding comtstate-run media, and they adopt rules to
prevent newcomers getting into the party systemtgkand Mair, 1995). On the other hand,
in order to reduce party system fragmentation -eeisly in diverse societies - minority
parties are excluded from anarginalizedin the party system by means of political
engineering (Birnir, 2004). These analyses are dbase the argument that formation and
activities of political parties are mainly frameg the constitutional/legal regulations and
constraints (Reilly and Nordlund, 2008).

Political parties have been included in the coamstihs (van Biezen, 2009) and later
regulated by a special law, namelrty law(Karvonen, 2007) since the Second World War.
The concept ofilitant democracyheavily influenced the party regulations in thiripd?
The 1949 German Basic Law constitutes the firstmgota followed by other Southern
European democracies later on, among which Turkeyhé main exponent. The main

standards for party regulation in plural democracee set by the European Convention of

! The ECtHR also asserts that political parties payprimordial role” in the “proper functioning od
democracy”.Refah Partisi (The Welfare Party) and Others vrkéy, Judgment, Strasbourg, 31 July 2001
(applications nos. 41340/98, 41342/98, 41343/9844198), including a joint dissenting opinion byddes
Fuhrmann, Loucaides, and Sir Nicolas Bratza.

2 A proper definition of “party law” must includelaklevant provisions set by the constitution, #iectoral
laws, and the rules governing the conduct and &manof political campaigns a well as standing osdef
parliament. See Richard S. Katz, “Reform of PartieShrough Legal Regulations,”
http://www.cepchile.cl/dms/archivo_ 5011 3160/DOC &K Reform-of-Parties-Through-Legal-
Requlation.pdf.

% Karl Lowenstein and Karl Mannheim are the origimat of the concept, which refers to “a form of
constitutional democracy authorized to protect Icamd political freedom by preemptively restrictinig
exercise” (Macklem, 2005; see also S4j0, 2004 dniel,T2009).
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Human Rights, the decisions of the European CodrtHaman Rights, the Venice
Commission’s Recommendations through the CouncilEafope and EU documents
(Molenaar, 2010§.

Turkey, as being both a “secontidnd “third-wave democracy” (Huntington, 1991),
considered political parties as “indispensable elas of democratic political life” starting
with the 1961 Constitutional periddHowever, the party regulations have followed ¢hpa
from a more liberal to a more restricted regimecsithe 19605.Until recently, political
parties and the party system indicated a “deirigiitalization” and organizational change in
the major political parties followed a path frazadre to catch-all or cartel without a mass
party model (Ozbudun, 2008).Simultaneously, the party system has suffered from
fragmentation, polarization and high volatility (@eun, 2013). Non-electoral sources such
as military interventions, party switches and a barpolitical parties has led to party system
instability in Turkey since the opening of multirpaelections (Sayari, 2008). In other words,
Turkey faced ‘frequent and fairly extensive’ pasgstem change as a consequence of several
factors.

Political parties in Turkey have not been analyasillely in terms of their
constitutional/legal aspects until recently. Howewmme studies (Sayari and Esmer, 2002;
Rubin and Heper, 2002; Sayari, 2008; Oder, 2009anAy2011; Ozbudun, 2013 and
Yardimci-Geyikdgl, 2013) underlined especially how the uniform, tcalist and restrictive
nature of the party and election regulations helifexl creation of leadership domination,
centralization and anti-democratic organizationalictures, including the rights of the
members, nomination, policy development and pantging.

This article attempts to elaborate on the relatignetween the constraints of party

regulation and the organization and activities olitigal parties in Turkey since 1983. It is

* Several international conventions also touch upi@se principles. See International Covenant ol @hd
Political Rights, Convention on the Elimination Al Forms of Discrimination against Women, Interioatal
Convention on the Elimination of Racial Discrimiimst See European Commission, Compendium of
International Standards for Electiond® 2dition (Brussels: European Commission), 2007. DBEE Office of
Democratic Institutions and Human Rights and theite Commission introduce@uidelines on Political Party
Regulation which highlights basically full protection of fremoh of association, proportionality, political
pluralism and equal treatment.

> The first attempt at full democracy was introduaed946.

® The 1982 Constitution, Article 68/2.

" While the 1961 Constitution directly refers to teem political party or party group - in case aflamentary
structure - in 18 articles (Articles 19, 26, 56, 9D, 79, 84, 85, 89, 90, 92, 94, 95, 109, 119, 14® and
Provisional Article 23), the 1982 Constitution inded 13 articles (Articles 67, 68, 69, 83, 84, 94, 99, 100,
114, 149, 150 and 162). The first Party Law No. 648sisted of 137 articles and the Law No. 282Quohes
149 articles - 5 additional and 22 provisional. Therent Party Law No. 2820 consists of 153 arsicle6
additional and 23 provisional.

8 For discussions of party models, see Duvergerd1B&cheimer, 1966; Sartori, 1976; Katz and Mdig95;
Koole, 1996.
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assumed that the centralistic, uniform and restacthature of the party and election
regulations on the one hand and an unequal andrynfblic funding system on the other,
naturally and/or intentionally support the biggerdamore central partiegis a vis small
parties and independent candidates. Below, the&ariprovisions of the party regulation
leading to these contradictions will be discussdth wgpecial reference to organization,
prohibitions, political funding and electoral rules

Basic Aspects of Party Regulation in Turkey

Political parties were subject to the Law on Asations and founded by a prior
permission of the relevant authority during the &Wajgan Period. The 1961 Constitution for
the first time defined political parties as legaltiges different than associations. The
constitutional guarantees for the formation of jocdi parties, membership and annual state
aid to political parties (Article 56), restrictions political parties’ activities (Article 57) and
finally, supervision of the activities and accouatolitical parties and their dissolution by
the Constitutional Court (the Court) were regulaigdhis Constitutior.

The major sources of party regulation in Turkey thee Constitution, the Party Law, the
electoral laws, the Decisions of the Supreme BaafrcElections, the Decisions of the
Constitutional Court and of the European Court ofintdn Rights (ECtHRY The
Constitution states that political parties shalrbgulated by law (Article 69). As a reaction to
the dissensus between and among political elitegda¢he military intervention (Hale, 1993),
the original text of the Constitution included moteestrictive” provisions rather than
“guarantees” on party formation, membership, pritioibs and party funding (Oden, 2003).

After the 1995 constitutional amendments the basrons concerning the prohibitions
leading to the dissolution of political parties weregulated by the principle afumerus
clausus so that only the constitutional provision (i.e. &9) could be applied. The Party Law
was also revised pursuant to these amendments9i@. 1Especially, the 2001 amendments
were formulated in light of the Venice Commissioi@siidelines on the Prohibition and

Dissolution of Political Parties and Analogous Mae=s Therefore, these changes together

° See also Law No. 648 Articles 2, 3, 4 and 6. Alkages between political parties and associativese
prohibited by this law.

19 Election Laws include Law No. 298 on the BasimEiples of Elections and Electoral Registry, Law. 8839
on Deputies’ Election and Law No. 2972 on the Etext of Local Administrations and Neighborhood Head
and Elder Councils. Parties’ statutes are mainlgnfdated in accordance with the major sources aadmong
the complementary sources.
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with the amendments of 1995 created a considetaidgnced situation in favor of guarantees
for political parties (Sgam, 1999)**

The Constitution states that “... citizens have tightrto vote, to be elected, and to
engage in political activities independently oranpolitical party...” (Article 67). In this
respect, Turkish nationals living abroad were &ditto vote constitutionally by the 1995
amendments (Article 67). Later, in 2008 and 20¥rtiles governing the voting procedures
for those citizens were added to Law No. 298 (Aetc10, 20, 35 and 94A, C and E
especially). Thus, with few exceptions provided by the law, about 1,5 million Turkish
nationals abroad, including those who have ceaeelet citizens, can vote in the next
elections.

Law No. 2820 aimed at establishing uniform and gsinparties loyal to the state as
organizations. Moreover, in order to stabilize plagty system — less fragmentation - Law No.
2839 introduced a 10 percent national thresholdsdoure a two-and-half party system.
Turkey’s peculiarity, in this respect, lies on fidenensions which are set by Law No. 2820
and Law No. 283%equirements for formation of political parties aatkctoral participation
prohibitions on party activitiesiomination state aidandelectoral threshold
Formation, Internal Organization and Termination

Although the Constitution states that the actisitimternal organization and operation
of political parties shall be in line with demodcaprinciples (Article 69/1) the Party Law
contains several anti-democratic provisions on ypdife, including organization and
activities.

Political parties are defined as legal entities @rid assumed by the Party Law that
they can contribute to the country’s “level of tization”, “democratic order” and the
“formation of national will” through “open propagda of their programs in general and local
elections” and organize and carry out activitt@saghout the country (Article 3F.

Eligibility age for party membership was loweredrfr 21 to 18 by the 1995
amendments (Article 68/1). Political parties canférened by at least thirty Turkish citizens
who are eligible to become a member of a politipaity (Article 8) as a national

organization. Political parties shall obtain theatss of a legal personality upon the

1 The changes included the lifting of the ban onpewation and solidarity between political partiesla
associations, expanding the scope of party memipershabling political parties to open youth andmenm’s

branches and allocating state aid to political ipartin addition, a clear separation between theses of
permanent dissolution of political parties and oghibitions was stipulated.

2 The Court also emphasized political parties’ dbation to democracy (AMK, E. 1988/39) and a pligtal
structure (AMK, E. 2008/42).
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submission of the declaration to the Ministry ofehior’® The declaration shall include all
personal information about the founders and shalsdtbmitted together with five copies of
the birth certificate and judicial records of edonder and the party program and statute
undersigned by each founder (Article 8 of the Phaw). Before the Party Law was amended
in 1999 (Article 9), the Office of the Chief Proséar reviewed the submitted documents a
week or a month before the party started its disivi

The Party registry is kept by the Office of the €HProsecutor (Article 10f and the
changes in this information must be updated retyuldf a party fails to respond to the
request of the Office of the Chief Public Prosecatncerning any information, following a
second notice the Office of the Chief Prosecutay mpen a file at the Court for deprivation
of such party of state aid partially or completédyticles 102 and 104)?> Political parties
may object to such a request at the Court. Howatver,unclear what kind of sanction shall
be applied for those political parties which do remteive state aid.

The party organization consists of central and llagats as well as parliamentary
party groups, general provincial councils and mupailc council groups (Article 7). As a
requirement of the central and unitary state ppiecithe headquarters of political parties shall
be in the capital city, Ankara (Article 8).

The Party Grand Congress, as the highest organpoliical party, elects the party
organs, approves the program and budget and desstihe party’s legal entity (Article 14/5,
see also Articles 109-110). The party statute @gslvoluntary boards for consultation and
research (Article 13/1), the women’s branch, yobitAhnch and suchlike subsidiary bodies,
and establishes representatives in foreign cosnffidicle 7).

The Party Law imposes minimum and maximum standédghe elections to the
party’s administrative organs, quorums and nomimgtiand some more detailed aspects of
party life which can be regulated by their statigegarately. The right to dismiss local party

organizations (Articles 19 and 20) and party memlfArticle 53), which is very widespread

13 As of November 2013, there are 77 registeredipaliparties in Turkey. The Justice and Developnianty
(100 %), the Republican People’s Party (99.6 %)tard\ationalist Action Party (98.9 %) organizedrttselves
countrywide. However, the Peace and Democracy Parpro-Kurdish party, organized only in 33.6 %tlodé
administrative units, which indicates rather a foegl” entity. Considering the number of politicparties
entering the parliamentary elections in 2007 and120ne can say that a total of 15-20 political ipart
completed their countrywide organization at theimimm level required by the Party Law. For the nhumbie
members, see Table 1.

14 According to Article 33, similar documents abdu Bssigned persons in party organization at all$eshall
be submitted in writing to the highest civilian laotity of such district within 15 days followingehdate of
election or assignment. The consolidated infornmaisokept by the Ministry of Interior Affairs antlé Office of
the Chief Public Prosecutor.

15 Before the amendment of 2003, the provision inetlthe banning of such a political party. See betosy
Green Party Case.
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among the major political parties, provides an mitkd power in the hands of the party
leadership which leads to leadership domination wedkens the internal party democracy.
However, the dismissals are subject to judicialeneArticle 57).

Some crucial improvements concerning internalypattucture and parties’ external
relations were introduced following the 1995 ameadts. Political parties are able “to form
a women’s branch, youth branch and suchlike sulrgidibodies and to establish
representatives in foreign countries” (Party Lawtidde 7). Also, the prohibition of political
relationship and cooperation with associations,onsi foundations, cooperatives and
professional associations (Article 92) was repealed
Restrictions and Prohibitions Relating to Politidahrties’ Activities

Although the 1961 Constitution stipulated that ipohl parties operate freely” the
current constitution requires of political partitst their activities must comply with the
provisions set forth in the Constitution and lawt(A8/3). In other words, the Constitution
provides guidance and clearly defines the areaeefdbm for political parties by listing what
they cannot do (Art. 68/4). Thus, political partiecame “a branch of the state” by definition
(Erdogan, 2002) and under the close scrutiny of the egleauthorities such as the Office of
the Chief Public Prosecutor. On the other handhipitions set forth by the Party Law go
beyond the constitutional prescriptions. It is &djly the majority of the doctrine (Eigm,
2002 and 2011; Ozbudun, 1995; Tezi¢, 2001) thatQbastitution becomes a “common
program” for all political parties.

The Constitution enumerates the causes of disealiti a restrictive manner (Article
68/4) and describes the sanctions to be appliedic{&r69/5 and 6). Before the 1995
constitutional amendments, the causes of partyldisgsn were evaluated by means of the
content of party statute and program. The 1982i¢krt68/4) and the 1961 (Article 57/1)
Constitutions, inspired by the Basic Law of Germdayticle 21/2), limited the political
sphere by the constitution, by basing it on then@ple of a democratic state respecting
human rights and freedoms.

In comparison to the system of party closure of Hi¢ member states (Venice
Commission, 1999 and Molenaar, 2010), this exctusigfinition can be understood within
the scope ofmilitant democracyFirst of all, a party which has been dissolvednyamently
cannot be founded under another name (Article 68#8;also Article 96 of the Party Law).
Secondly, the statutes and programs as well aadtinties of political parties cannot be in
conflict with the independence of the state, itdivisible integrity with its territory and

nation, human rights, the principles of equalitg aunle of law, sovereignty of the nation, the
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principles of the democratic and secular repultfiey cannot aim to protect or establish class
or group dictatorship or dictatorship of any kindy can they incite citizens to crime (Article
68/4).

In fact, the Constitution regulates the reasongligsolution originating from the party
program and party’s activities, separately. Thirdhe provision stating that “no one shall be
allowed to exploit or abuse religion or religiowefings, or things held sacred by religion”
(Article 24/5) applies to political parties, to&inally, political parties cannot accept financial
assistance from foreign states, international tutsbns and persons and corporate bodies
(Article 69/10). Clearly, these provisions draw therder of legal activities for political
parties (Ozbudun, 2005).

Prohibitions defined by the Party law can be caiegd under three headings: formal,
related to the foundation and related to the pactivities. The first category is related to the
formal restrictions concerning the name, symbol antblems of the party. Furthermore,
political parties shall not base themselves onggles of region, race, a certain person,
family, group or community, religion, sect or cudt; use such names (Article 78/b). It is also
prohibited to use “names, emblems, symbols, rasette similar signs of the political parties
which have been dissolved permanently by the Cioisthal Court or registered at the
political party registration” (Article 96/1). Alsdhey cannot be established using “communist,
anarchist, fascist, theocratic, national socialetes, the names of religion, language, race,
sect and region, or names that have the same ngeaminse such names in the party names”
(Article 96/3). In this respect, a general prouwsiwhich obliged political parties to take the
principles stated in the Preamble of the Constitutis the major goals was repealed in 1999.

The second category of prohibitions is regulatedhiseparate part and includes 20
articles. For example, political parties cannoksteeannihilate the independence of the state
(Article 79), the unity of the state (Article 80} the place of the Presidency of Religious
Affairs (Article 89). The last provision was incled in the Party Law as a component of the
“laic state” principle, yet it serves beyond thigextive. Surprisingly, for instance, one of the
causes of the dissolution decision for the Peeplabour Party, a pro-Kurdish party, was
that the party advocated against the establishwietite Presidency of Religious Affairs in
the state organization (AMK, E. 1992/1). Politigadrties cannot advocate any minority
related issues including culture, language andjicelior sect, regionalism and racism or any
discriminatory policy (Articles 81, 82 and 83). Hever, the first groups of restrictions under
minority based issues have been recently margetlizlatively within the scope of the

Kurdish issue and became a part of the discussithsut referring to the term “minority”.
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Above all, there is a general provision stating tistatutes, programs and activities of
the political parties shall not be contrary to girevisions of the Constitution and the Party
Law and cannot support any political party in thecgons (Article 90)”. This means that
political parties are expected to bind themselyethbir programs and statutes.

According to the doctrine, such provisions were fooimulated necessarily for the
exclusion of anti-democratic/illiberal political pees but especially for the protection of
democracy exclusively (§&am, 1999 and Ozbudun, 2007).

Until the 1995 amendments were adopted, the Caumsidered that the expression of
thoughts and opinions which might be conduciveaonsing social unrest and violating state
security could be prohibited (AMK, E. 1990/1; AMIE,. 1992/1; AMK, E. 1997/1%° The
Court also expressed the view that listing the omasfor dissolution in the Constitution
provides a guarantee for political parties witheoabling the legislator to narrow down the
scope of the freedom of political organization (AMK 1988/2-1). In other words, the Party
Law was the main reference for the banning of palitparties (Gencgkaya, 1998; gaciglu,
2004 and Belge, 2008). The Court's decision on the case of the DemocrREmce
Movement Party (AMK. E. 1996/3) in 1997 can be se@snan improvement towards the
European Court of Human Right's doctrine underlinthe fact that dissolution of a party
only on the basis of party statute and program cabe accepted as a required measure.
Later on, the Court also assessed the cases hygtdlkese issues separately (AMK, E.
1996/1). In a recent interim decision, the Coumisidered that the unconstitutionality of a
party’s name could not be taken into account asria@ss cause for the dissolution of a party
in 2004 and the file on the closure of the CommuRerty of Turkey was dropped in 2009
(AMK, E. 2002/4).

Thus, the Party Law lost its weight for the Coudgxisions® According to the phrase
added to Article 69/6 in 1995, permanent dissotutid a political party in relation to the

above mentioned provision of Article 68 can onlygossible when the Court determines that

16 As of April 8, 2013 a total of 49 dissolution cadead been filed by the OCPP since 1961 and 25iqabli
parties, 6 of them from 1961 to 1980 and 19 of thanthe 1982 constitutional period, were closed dow
permanently. http://www.anayasa.gov.tr/Istatistik/

" The United Communist Party of Turkey was banned981 on the grounds that its name incorporated the
phrase “communist” contrary to Law No. 2820. See tjudgment of the ECtHR on this case,
http://hudoc.echr.coe.int/sites/eng/pages/seanek?&s001-58128. Later, the Socialist Party was aliesd by
the Court in 1991 on the grounds that it spreag&rseism through its programs, election materiald aral
speeches of the leadership. See the judgment of tBeCtHR on  this case,
http://hudoc.echr.coe.int/sites/eng/pages/seanmx?&s001-58172. Finally, the Freedom and Demociaaxty
was dissolved by the Court in 1993 on the grouhdsits program was apt to undermine national ui$ge the
judgment of the ECtHR on this case, http://huddu.eoe.int/sites/eng/pages/search.aspx?i=001-58372.

18 According to the constitutional amendments adojed001 any unconstitutionality allegation agaitts
provisions of Law No. 2820 can also be brought®€ourt.
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“the party in question has become a center forekecution of such activities.” Due to
vagueness and confusion in interpreting this phaagkgiven the fact that the Court did not
change its approach in the dissolution cases, |&r® was amended in 2001 once again to
define the conditions of becoming a center (see Atticle 103 of the Party Law). In order to
act, such activities must be carried out intengiv®} the members of that party, then be
shared implicitly or explicitly by the party’s ceat organs including the parliamentary group
and finally, carried out by determination of theoab-mentioned party organs directly.
However, it is argued that ordinary members, memlaérthe superior organs of political
parties and the deputies and ministers who hav@&apantary immunity are considered under
the same category, paradoxically g&an, 2001).

To make the dissolution of a political party mordficllt, this amendment also
introduced an alternative method of punishniéfithe Court can rule that the party concerned
may be deprived of state aid wholly or in part widspect to the intensity of the actions
brought before the court (Article 69/7 and Artidl@l/last of the Party Law). This may cause
some legal inconsistency and an equality issue thenpoint of view of those political parties
which do not receive state aid.

Although all assets of a closed political party niegytransferred to another political
party by a decision taken by the absolute majarftya quorum for the meeting of a Grand
Congress (Article 110), in case of dissolution bg tecision of the Court all assets shall be
transferred to the Treasury (Art. 107).

Regulations on Party Funding

The state aid to political parties was first intiodd by Law No. 648 in 1965.In line
with the constitutional amendments of 1971 and 19@&icle 74 of Law No. 648 was
amended so that “political parties which enteredl#ist general elections and received at least
5 percent of the total valid votes or won seatfigaht to form a parliamentary party group”
were entitled to receive state aid in proportiontiie votes the party received in the last

general election$:

¥ This amendment increased the minimum ratio of s/dte 2/3 majority for dissolution (Article 149/3).
Consequently, the Rights and Freedoms Party caseejected (AMK, E. 2002/1).

2 1n 1967, the Reliance Party, a split from the eetgft Republican People’s Party, was providedestid
without legal grounds and then an amendment téethievas adopted to legitimize it in 1968. In 19%& Court
found the state aid constitutional in principle yatnulled the state aid on the ground of “fairneasd
“equality.” Later on, in 1971 the Court found it aonstitutional when the new regulation on state wiah
reviewed.

2 During 1965-1980, the total amount of state aicbttitical parties was about 430 million Turkishras
(Gengkaya, 2000: 230).In this period, average Usihange rate was 20 Turkish Liras.
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The original text of the 1982 Constitution did matlude any provision regulating the
state aid to political parties. However, the neelgcted Grand National Assembly of Turkey
(GNAT) enacted an additional article to Law No. @&hd political parties were enabled to
receive annual state aid by passing a certain hblésn 1984. After almost a decade, in
1995, a new paragraph was added to the Constitséipimg that the state provides “equitable
financial means to political parties” (Article 6@¥l).2*

According to the current Party Law (Additional Atg 1) which was adopted by the
newly elected civilian parliament in 1983 as onethd first legislative initiatives, political
parties which passed the ten percent nationalhblédor obtaining a seat in the parliament
could receive annual state aid in proportion to plagties’ valid votes in the 1984 local
elections (30 % of the aid) and the number of sé&s% of the aid). Later, the criteria for
receiving state aid became subject to political imaation and constitutional review agafh.

To avoid the complication caused by the differaiteda of seats and votes in a two
party parliament, the government and oppositiontyparepresenting a reatartelization
sample, deleted these categories from the Party ibabay 2005 following a significant
party change of deputies and fragmentation of #régmentary party system in early 205.
Thus, only those political parties which enteredl ldst general elections can receive state aid
in proportion to the votes they received. Accordinghe current system of state aid two per
five thousand of the total amount of the ColumnfBhe Revenues of the General Budget of
that year is allocated to political parties whicareventitled to enter the last deputies’ election
by the Supreme Board of Election (the Board) andsed the ten percent countrywide
threshold (Law No. 2839, Article 33). This allocation is paid to political parties in
proportion to valid votes they received in the lgeheral elections. Political parties which
failed to pass the countrywide 10 % threshold leaeived more than 7 % of the valid votes

cast are also eligible to receive state aid. Thigsacalculated in proportion to the minimum

22 As a part of state funding of political partidse ideputies’ salaries and allowances have beetatediby the
first Ottoman Constitution of 1876 and the RepubiicConstitutions of 1924, 1961 and 1982 (Articl8s 82
and 86 respectively). For details, see Bakirci 6200

% For example, in 1987, parliamentary party group&n though these parties did not enter the lastrgé
elections in 1988, and political parties whichéddilto pass the 10 % threshold but secured 7 %liof wates at
minimum and were represented in the parliamentafecable to obtain public funds. The Democratit Le
Party and the Welfare Party were the major bereefes. Finally, in 1990, Provisional Article 16 dabed two
more categories in terms of number of seats: gawith at minimum 3-10 seats and parties with nibea ten
but less than twenty seats. The People’s LaboutyPahich entered the elections on the Social Deatoc
People Party’s ticket in the 1991 elections, reegistate aid for two years until it was bannedhgy@ourt. For
details, see Gengkaya, 2000: 176-82.

24 |n this period, 8 deputies from the JDP and 1fnftbe RPP resigned.

% Column B of the Revenues of the General Budgdudes tax, enterprise and real estate, capitalsamiar
revenues.

10
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amount of state aid given to the political partyl dhe votes that party received in the last
general election and given as much as three timegmeral election year and as much as
twice in local administration elections. Upon thgpkcation of the Freedom and Solidarity
Party to the ECtHR it was concluded that a 7 % mum share of the vote — on objective and
reasonable grounds - was not contrary to Articleéakén in conjunction with Article 3 of the
protocol 1%° Since 1984 about 1,189 million Turkish Liras haet allocated for the annual
state aid to political parties (see Tabl€?2).

The Party Law does not regulate how the statesatid be distributed among the party
units such as local, youth and women, which magivecfinancial aid from the party center
irregularly, especially during the elections, anadlsity stand on their own feet (Ayan, 2009).

In addition to the state aid, Party Law (Articlg)6also defines other legal sources of
income such as membership fees; the “deputy ferl ipa party MPs; the “special fee” for
candidacy, paid to run for nomination in the elecs; the earnings from selling the party’s
materials; the earnings from the party‘s properdied donations.

Except for small parties, the amount of memberdghigs constitutes less than 1
percent of bigger parties” income on average (Gaya;k2002). Donation is the second
biggest source of party revenue, especially duttmgcampaign period, but is not registered
properly. No state entity can donate movable anawvable property to any political party.
However, private persons and corporations, inclyginblic professional organizations such
as trade unions, associations, foundations andecatipes can donate to political parties in
accordance with the special provisions set by th&is (Article 66). Although there are clear
provisions in these special laws that politicaltigsr cannot donate to such organizations,
there is neither any prohibition nor a clear defm of how and how much these
organizations can donate to political parfié$he donation ceiling is determined every year
in accordance with the revaluation ratio set byNheistry of Finance and is 30,710 Turkish
Liras (13,068 EUR) in 2013.

Both the 1982 Constitution (Article 69) and the tPdtaw (Article 66 and 67)
prohibits political parties from engaging in comuwial activities and from accepting financial
assistance - in cash or in kind - from foreignesainternational institutions and persons,

corporate bodies and any public organizations. E\eg political parties may acquire real

% Case of Ozgurliik ve Dayama Partisi (ODP) v. Turkey,
http://hudoc.echr.coe.int/sites/eng/pages/seanak?&s001-110866.

27 Average USD exchange rate for the 1984-2004 pesiad 347,048 Turkish Liras. The New Turkish Lira
system was introduced in 2005 and the average @&Dbetween 2005-2013 was 1,55 Turkish Liras.

% The Court deleted the phrase “political partiessni Article 7 of the Law on Associations; therefotee
associations cannot receive from or give donationmlitical parties.
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estate only for their residential needs, purposes activities and use revenue from their
immovable property only in line with their objeativ (Article 68). Furthermore, political
parties can borrow money or take loans from angllegnatural person only in order to meet
their needs.

As an instance of indirect state funding, politipatties were first entitled to have free
air time on the state radio in 1949, yet this weshipited by law in 1954. During the 1961
Constitutional Period, all competing parties weltecated radio and television broadcasts in
the general elections but not local administragtactions (Law No. 298, Articles 52-55).

In 1984, the government was given thirty minutesabicast time each month on the
state television to promote the government's awsj in compliance with the principles of
broadcast carrying any political objective withole right of reply or without carrying any
political objective and private channels may alsoakcast this program simultaneously or
later (Law No. 2954 on TRT, Article 19). Considegyithe unequal share of the government
party(ies) in the state and private media, thisraeexime further increases the unfair
competition between political parties.

In the mid-1980s, several pirate television statibroadcast without any regulation.
Meanwhile, paid political advertising on radio atadevision was adopted (Law No. 3270)
and amended (Law No. 3330) in 1986. Both the Pessidf the Republic and the main
opposition party (Social Democrat Populist Partiy}hat time filed annulment actions. The
Court found the paid advertisements on the statd RIT unconstitutional on the grounds that
this would violate the principle of “equality” byrgviding privileges to the parties with
greater financial resources and that of the “ndéityftaof the TRT as a public agency by
broadcasting paid political advertisements (AMK,1886/13, 1986/17, 1987/3 and 1987/6).
However, no unconstitutionality action has beeredfilfor paid advertisements in the
newspapers or magazines until now.

In order to deregulate public broadcasts and to #w chaotic broadcasting
environment in Turkey, Law No. 3984 on the Estdbitient of Radio and Television
Enterprises and Their Broadcast was adopted in.189dadcasts during election periods are
regulated by the Board (Article Z7)and monitored by the Supreme Council of Radio and
Television (Article 32) accordingly. All registergrarties that enter the general elections are
allocated radio and television broadcasts in theeg® elections but not local administration

elections. Article 52 of Law No. 298 states thavewy political party which enters the

% See also Articles 52, 54, 55, and 55A of Law N88 Dn the Fundamental Principles of Elections and
Electoral Registry. See also Articles 5, 20, 22 2Baf Law No. 2954 on Radio and Television of Tayk

12



The Legal Regulation of Political Parties, working paper 41/14

elections is entitled to have two propaganda brastdcon the first and last day of the
broadcast propaganda period which begins on thensle\day prior to the polling day until
6pm on the day before the polling day, each brastddasting 10 minutes. Every
parliamentary party group is given an additionalniidutes broadcast time. The government
party, or in the case of coalition government taegér party in government, are given an
additional propaganda time of 20 minutes; and migovernment parties are given 15
minutes extra broadcast time. The main oppositamyps also given 10 minutes additional
broadcast time. These audio-visual records canlasbroadcast by all radio and television
channels in Turkey at the same time.”

In a recent amendment to the Law No. 298 (Arti€¢ &lopted in 2010 both political
parties and independent candidates are given empalrtunity in terms of duration, number
and cost in using the common advertisement boarolgded by the municipalities or the
township election boards directly.

Campaign finance of the political parties and cdatlis was considered to be an
important issue in the 1990s. Until then the prilabs during the election period which are
regulated by Law No. 298 were the only provisionseffect (Articles 63-66). All public
officials and officials of the benevolent organieas cannot contribute to political parties or
candidates under any name whatsoever; officersannts as well as all of their equipment,
supplies and facilities cannot be used for the tiemeunder the order of a political party or a
candidate (Article 63). Moreover, members of theu@ul of Ministers, including the Prime
Minister, cannot use their official vehicles or i@bs assigned to public service during the
election period (Article 65).

The 1995 constitutional amendment added a provisemuiring that “election...
expenditures of political parties and candidates ragulated by law” (Article 69/final). In
fact, the campaign finance figures of the partyaoigations are attached to their annual
accounts, yet candidates are not subject to anyatgn in terms of transparency of political
funding. With the exception of the rules on campaimancing of presidential candidates
(Law No. 6271 on Presidential Elections of 2012ticde 14), no regulation has been
introduced until now.

In accordance with the constitutional prescriptiopolitical parties’ revenues and
expenditures must be in line with their objectivelse Party Law defines the procedures to be
applied in obtaining revenues and spending (Ai@i® and 70). Although the Party Law sets
a ceiling for donations, there is no ceiling forperditures. However, it is required to

document the expenditures above a certain limit§BR in 2013). Although political parties
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are exempted from paying advertisement tax withengcope of political activities described
by the Party Law, independent candidates are ramitgd such a privileg®.

Both the 1961 (Article 57) and 1982 (Article 69rStitutions stated that “auditing of
the income, expenditure and acquisitions of palitigarties ... shall be regulated by law.”
While Law No. 648 did not include any provision ceming the internal auditing of the local
party branches and left it to the party statutdi¢he 79), Law No. 2820 provided procedures
and principles concerning financial responsibildag well as revenues and expenditures
(Articles 69, 70 and 71). According to the formaw the Office of the Chief Public
Prosecutor was in charge of preliminary examinatérthe submitted documents of the
former year in April and then the Court supervisiee accounts (Article 81). In the present
system, political parties are obliged to submitoaycof the last year's final accounts of the
party organization, including provincial and towimstbranches, to both the Court and the
Office of the Chief Public Prosecutor, with inforieem until the end of June (Article 74).
The former Party Law stipulated three sanctiomsnfiscation and light and heavy
imprisonment(Articles 78, 123-125). In addition to these s&nd, the current law provides
for a range of criminal, administrative and civangtions to be imposed on political parties,
party officials/party candidates or other persoresg.( donors) — depending on the
circumstances — for violations of party financingwsions (Articles 76-77, 111-118). If a
political party was in contravention of the statyt@rovisions of the Law and it was not
corrected within six months after the second nmitibn, the Office of the Chief Public
Prosecutor could open a dissolution case agaimspénty. In 1994, the Green Party was
banned simply because of the fact that the paitgdféo submit the annual accounts in proper
manner (AMK, E. 1992/2). Later, this provision waedeted from the law in 2003.

The presidential campaign finance rules cover parency, registration and reporting
to the Board which is different than the annualorépg authority for political parties.
(GRECO, 2012). Thus, three institutions will deathwthe supervision of political finance,
namely the Court in collaboration with the Turkishdit Court and the Board.

Although the current system seems to be more demetlaand tighter the parties’
accounts were examined according to “whateveripaliparties return and information and
documents are available” (Genckaya, 2000). Lackirsgjandardized format and independent

accountants, the quality of auditing is low (GREQO00Q9).

%0 Law No. 2464 on Revenues of Municipalities, Agidl4/7.

31 The phrase “dissolution...” was replaced by “depitwa of the political party of State aid either falty or
wholly.” However, in 2009, the Court found this pee unconstitutional on the ground that it wouldseaan
advantageous situation for those political pamtibgch do not receive state aid (AMK, E. 2008/5).
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Electoral Rules and Party System Development

Turkey has a unicameral parliament, composed of ®m®&nbers, representing 81
provinces and elected by proportional representaiio multiple constituencie®. The
Constitution stresses the principle of “fairness ri@presentation” and “stability in
government” in regulating electoral rules (Artidd/last). According to the election laws
(Law No. 2839 and 2972) elections are held freleyysecret ballot and are conducted on the
basis of equal, universal and direct suffrage aittopen count and classification of votes.

Those political parties which do not meet the oizgtional requirements of the Party
Law may not enter the electiofisin order to be entitled to participate in elecipthe
political parties should have established theimaigations in at least half of the provinces -
at least one third of the districts of each proginand have held their Grand Congresses a
minimum of six months prior to Election Day, or yhehould have a group in the Turkish
parliament (Article 367" In accordance with this provision this Board deifiees the names
of political parties entitled to enter the elecBqhaw No. 298, Article 14/4).

The Board, as a permanent body, and the proviaeidl township election boards,
which serve during the election period (Law No. 288&icle 10), are entitled to conduct the
elections in Turkey (Law No. 2820, Article 21) a<livas the pre-elections for party
candidacy (Articles 40-50). The decisions of thgr®@me Board are final and cannot be
appealed; however, its decisions, especially ondibqualification of elected deputies after
the election minutes are finalized, seem to be radittory and politica® The Board
sometimes considered that the parliament is tree aathority to decide on loss of deputyship
on the basis of post-election ineligibility alleigais (YSK, 1988/311 and 1999/1585) yet
sometimes disqualified the deputies directly (YSK96/71 and 1999/371). Moreover,
although there was a clear violation of the praisiof the Party Law by means of forgery of

documents, the Board rejected the application ef @hief Public Prosecutor about the

32 provinces with from one to 18 deputies form a lsingpnstituency; those with from 19 to 35 deputes
divided into two constituencies; Istanbul, whictsmore than 35 seats, is divided into three camsities.

3 In the 1983 elections, the party lists were sutijethe approval of the National Security Couritie True
Path Party, the Social Democratic Party and thefakeParty were banned from the elections becafute o
oPinion that these were the successors of the @86-political parties.

34 Earlier parties were obliged to organize themselveat least half of the provinces. Later, the Motand
Party majority government adopted a higher requérgimasking parties to organize themselves inat 12/3 of
the provinces, which meant establishing organimati;n at least 2/3 of the towns in each provinchisT
provision was annulled by the Court in 1987 (E.128% Currently a political party is expected taamize
itself in at least 200 administrative units — prmés and towns — roughly.

% A. A. Bingél, Yikksek Secim Kurulu ve Yiksek Seciturulu Kararlarinin Demokratik Secime Etkileri
(Supreme Board of Elections and the Impact of lexiBions on Democratic Elections), Unpublished Ph.d
Dissertation, Gazi University, Ankara, 2007.
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disqualification of the People’s Democracy Pargnirthe 2002 elections and correction of
the election results accordingly on the ground$eapiration time” and the “final” status of
its previous decision on the matter (YSK. 2003/83Zinally, the Board nullified the
elections held in Siirt province in November 20@&do the violation of the proper conduct
of the elections — three villages boycotted theteas and one ballot box was broken. The
Board considered that the Siirt election would m®ritinuation” and “repetition” (not
renewal), therefore, the countrywide threshold wdobé in effect, those political parties
which failed to pass the threshold in November 20@%uld not compete and no new
independent candidate would enter the repeatetiaigdy SK Karari 2002/989). Meanwhile,
the constitutional/legal disqualification of theatker of the Justice and Development Party
was corrected by a series of amendments and hdidzay in the Siirt election which was
held in March 2003 made possible. It is argued #weral constitutional/legal violations
were incorporated in this proce¥$s.

The eligibility criteria are listed by the Constitin (Article 76; see also Law No.
2820 Article 37; Law No. 2839 Articles 10-12 andw.®o. 2972 Articles 9-10). Political
parties may designate the candidates by one orraewe the procedures and principles
determined by their statutes (Law No. 2820 Arti8l&). However, the central executive
committees of parties (leadership) decide on th&ing of candidates in most of the political
parties®’ This is a less costly approach and increaseseurntralization, party discipline
and the control of the leadership over the MPsytista from the nomination process
(Ozbudun, 2000 and Ayan, 2009).

Political parties may require a nomination fee (Ldw. 2820 Article 61/c).
Independent candidates for deputyship election®giep nomination fee which is equal to
the amount of the monthly gross salary of the regmanked civil servant and consigned to
the revenue department of the provincial electioard where s/he shall enter the elections
(Law No. 2839 Article 21/2). If an independent caade fails to obtain enough votes to win
a seat this deposit shall be registered as an iadonthe Treasury (Article 41/13° The
number of independent candidates entering the gkakactions has been decreasing sharply
(729 in 2002, 465 in 2007 and 249 in 2011 gendeattiens). The last drop can be explained
by the increase in the nomination fee from 446.3A Yabout 223 USD) to 7.734 YTL
(about 3.867 USD). However, this amount is directhgistered to the Treasury without

% ibid., especially 192-214.

37 Only the Republican People’s Party conducted feetiens for the party’s nominations in 29 out df 8
provinces during the last parliamentary electiodwie 2011.

8 If the candidate withdraws or dies before theteachis amount is returned to him/her or the ldwrs.
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regard to whether the candidate is elected or mébdal administration elections (Law No.
2972 Article 13).

Political parties cannot attain seats unless tlgio, nationally, more than 10 percent
of the valid voté® More importantly, in the 1983, 1987 and 1991 étext, a double
threshold system was appli€dBy contrast, no such threshold applies to independ
candidates for election who may be elected by ®mphjority of the votes cast in their
electoral district. According to the Law No. 2838rt{cle 34), valid votes received by the
political parties which pass the countrywide thmddhare divided by one, two, and three and
finally the number of seats to be elected from tiattoral district. The quota number for
each seat to be received by political parties dred viotes of independent candidates are
ranked from the highest to lowest and the seatalayeated accordingly.

According to the Law No. 2972 two different methdds the elections of mayors,
municipal assemblies, provincial general assemhli®sheadmen, who are elected every five
years among party candidates and independent @dadjcare applied. The simple plurality
electoral system is used for mayoral electionsllategels (metropolitan cities, cities and
towns) and for headmanship and elder council @ast{Article 22). By contrast, in order to
win a seat in local assemblies (provincial genersdembly and municipal assembly), a
candidate must secure one more vote than one ¢étiie valid votes in that electoral district
(Article 23). Since 1983 five out of eight electiohrought about single-party governments.
However, the percentage of unrepresented votesdred gradually until recently (19.4 in
1987, 0.4 in 1991, 14.0 in 1995, 18.3 in 1999, 45.3002, 23.1 in 2007 and 4.6 in 2011). On
the other hand, fragmentation in the party systeth m and outside the parliament increased
(see Table 1). Small political parties and indegenadandidates attempted to figure out how
to circumvent electoral obstacles. Some partiesnéor hidden electoral alliances by

nominating the candidates of other parties fromligief one of thenf!

39 Turkey's electoral threshold is the highest amb&gsopean democracies. The Parliamentary Assewfbly
the Council of Europe ( Resolution 1547 (2007) geaph 58) recommends for parliamentary elections a
threshold not higher than 3 %.

“0'In the 1987 and 1991 elections, a countrywidedistlict level double threshold was applied togethith a
system of contingent candidacy in electoral dittrighere 6 or more deputies were to be electedlifigal

party which received a majority of the votes wasvded with an extra seat in these electoral distrin 1991

52 out of 450 deputies were elected by the preéaeby obtaining 15 percent of their parties’ vatethat
electoral district. The constituency thresholdgegfrom 20 to 33 % in 1987 and 20 t025 % in 198e
Motherland Party came to power with 33 percentai€s (9 percent less than the votes received i8)1@8
controlled 65 percent of the seats (12 percent rizne the seats in 1983) in 1987.

“LIn the 1991 elections, Democracy Party candidat® listed on the Social Democrat Populist Pastyand
elected to the Parliament. On the other hand, tredfan® Party, Nationalist Work Party and Reformist
Democracy Party formed a hidden electoral alliameder the name of the Welfare Party and overcameléh
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In 2002 elections, while eighteen parties parti@gdan the elections, only two passed
the threshold. The Justice and Development ParigPjAreceived 34.26 percent of valid
votes and in return secured 363 seats (66 perc®mt)the other hand, The Republican
People's Party (CHP) received 19.4 percent of veditts and controlled 178 seats (33
percent). Four political parties received votesyway between 5 to 9.5 percent yet were
outside the parliamefit. In this election, the Democratic People’s PartEKHAP), a pro-
Kurdish party, received over 20 percent of vote$3reastern and south-eastern provinces - in
five of them it polled more than 40 percent of woteyet did not get any seats due to the
failure to secure the 10 percent countrywide tholesHEventually, the province @irnak was
represented in the parliament by three represgagatiho received less than 23 percent of the
valid votes. Upon the allegation of the Party'sresentatives, the ECtHR decided by a
majority that a 10 % threshold is exceptionallythiget did not violate Article 3 of Protocol 1
of the ECHR (right to free elections) in the giyeslitical context, where a high threshold is
introduced to minimize fragmentation and no thréshes applied for independent
candidate$® Only nine out of 190 independent candidates wiereted to parliament in 2002.

In the next parliamentary elections of 2007, thiategy of becoming an “independent
candidate” was used by some political parties touchvent the countrywide threshdfiA
total of 764 independent candidates entered tleti@ts and 23 from the Democratic Society
Party, a pro-Kurdish party, and 3 other candidatex®e elected.

The 2011 parliamentary election is considered ta logitical election which brought
about a parliament with a high representation (©&gnt of the valid votes). A total of 203
independent candidates, 65 of them from the “Lap@emocracy and Freedom Block”
entered the elections and 36 of them were eleatddaned the Peace and Democracy party
later. The names of the independent candidates listed on the ballot paper, too. In this
election, the Supreme Board of Election reallocatesl seats for each electoral district;
however this did not make any crucial change instets between political parties.

However, these strategies may have some drawbazkaedl as advantages as
described above concerning independent nominatieorsinstance, an independent candidate

must secure the votes to be elected or a smallty pay lose its independence when its

percent threshold. In several elections, a fewpedeent candidates were elected from the list eftiiggest
party.

2 The True Path Party polled at 9.54%, the Natigvalon Party polled at 8.36%, the Young Party pbli
7.25%, the Democratic People‘s Party polled at%.22nd the Motherland Party polled at 5.13%.

3 See Yumak and Sadak v. Turkey, http://hudoc.echr.csites/eng/pages/search.aspx?i=001-87363

** The leaders of the ODP, BBP and ANAP also entdregarliament as independents.
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candidate is listed in a bigger party’'s name. Gndther hand, the names of the independent

candidates were not printed on the ballot papbetased at the border polling statiéns.

General Evaluation

The recent amendments to the Constitution bagi¢atlicated a transition from a
strong militant to a moderate militant regime falippcal parties. However, the Party Law
still includes several restrictive provisions camieg membership, internal organization,
party finance and dissolution.

The Party Law also reflects the general charatiesi of Turkish
political/administrative culture, such as hieracatiparty organization, centralization and an
exclusive nomination process. The state aid totipali parties further increases this
pyramidal structure based on the leadership doioima@nd cartelization in the party system.
In fact, this framework is reproduced by the pdegdership in order to control the party
organization. This leads to a less competitives Ipliralist and less representative party
system.

The dissolution of political parties is an exivep in a democratic system. In this
respect, the Venice Commission’s Report (2009) dotie party regulation still insufficient
“to raise the general level of party protectioimrkey to that of the ECHR and the European
common democratic standards.” Although the Couafgroach to party dissolution has
changed in line with the democratic standards,Gbastitution itself needs comprehensive
reform with regard to organization, finance andaadigtion of political parties.

The current electoral system has produced a simatér of single party and coalition
governments. Therefore, the lawmaker must focufiam to increase the representation of
votes as well as of the smaller, regional and nitywgarties. In order for this to happen, the
countrywide threshold needs to be eliminated cotapleor lowered to a reasonable level in

compliance with universal tendencies.

References

Aikin, S. (2011) ‘Underrepresentative Democracy: WWFkurkey Should Abandon Europe's
Highest Electoral ThresholdW)ashington University Global Studies Law Reyie.10, no.
2, pp. 347-369.

5 For several other drawbacks see S. Aikin (2011)dadrepresentative Democracy: Why Turkey Should
Abandon Europe's Highest Electoral Thresh@Wshington University Global Studies Law Reyig®v(2): 347-
369.

19



Gengkaya: Impact of Party Regulation on Small Parties and Independent Candidates in Turkey

Ayan, P. (2009 heorizing Authoritarian Party Structures: The Caselurkey Unpublished
Ph.D. dissertation, Bilkent University (Ankara),rkay.

Ayan, P. (2011)Authoritarian Party Structures and Democratic Pioltl Setting in Turkey
Palgrave MacMillan, New York.

Bakirci, F. (2006) ‘Meclis Uyelerinin Aylik ve Bér Odenekleri’ (Salaries and Other
Allowances of the Members of Parliamentgsama Dergisino. 3, pp. 25-70.

Bartolini, S. and P. Mair (2001) ‘Challenges to @onporary Political Parties’, iRolitical
Parties and Democragyeds L. Diamond and R. Gunther, Baltimore: Johragpkihs
University Press.

Belge, C. (2006) ‘Friends of the Court: The Repedoti Alliance and Selective Activism of
the Constitutional Court of Turkeyl,aw & Society Reviewol. 40, no. 3, pp. 653-692.

Birnir, J.K. (2004)‘Stabilizing Party Systems and Excluding SegmentSadiety? The
Effects of Formation Costs on New Parties in Lafimerica’, Studies in Comparative
International Developmentol. 39, no.3, pp.3-28.

Cox, G. (1997Making votes counCambridge University Press, Cambridge.

Cox. G. (1990) ‘Multicandidate Spatial Competitioim Advances in the Spatial Theory of
Voting eds J. Enelow and M. Hinich, Cambridge UniverBitgss, New York.

Diamond, L. and R. Gunther (eds.) (20@litical Parties and Democra¢ylohns Hopkins
University Press, Baltimore.

Duverger, M. (1954political parties: Their organization and activitg the modern

State John Wiley, New York.

Erdazan, M. (2011)Turkiye’de Anayasalar ve Siyaset (Constitutions Bodtics in Turkey),
Liberte Yayinlari istanbul.

Erdazan, M. (2002)Anayasa ve Ozgirlik (Constitution and Libertyetkin Yayinlari,
Ankara.

Gengkaya, O.F. (1998) ‘The Turkish Constitutionabu@ and Dissolution of Political
Parties: Comparative Perspective®ipf. Dr. Suna Kili'ye Armgan(lIn Memory of Prof. Dr.
Suna Kili),Bogazici University Publicationéstanbul, pp. 165-84.

Gengkaya, O.F. (2000) ‘Siyasi Partilere ve Adayl@raviet Destgi, Bagislar ve Secim
Giderlerinin Sinirlandiriimasi — Katastirmali Bir inceleme ve Trkiyegin Bir Oneri’
(Public Funding of Political Parties and Candidaf@snations and Limitations on Electoral
Expenses — A Comparative Study and A Proposal tokdy),” in Siyasi Partilerde Reform
(Reform in Political Parties) eds. A. Carkoglu et AESEV Publications, Istanbul, pp. 127-
234.

20



The Legal Regulation of Political Parties, working paper 41/14

Gengkaya, O.F. (2002pevletlgen Partiler — Siyasi Partilerin Gelir Kaynaklar1 983-1998
(Stateness of Political Parties — The Sources Ralit Parties’ Revenues), ANSAV
Publications, Ankara.

GRECO (2012), Third Evaluation Round Compliance &epn Turkey, Incriminations (ETS
173 and 191, GPC 2) and Transparency of Party Rgn&itrasbourg, 22-23 March.

GRECO (2009), Third Evaluation Round Evaluation &empn Turkey on Transparency of
Party Funding (Theme II), Strasbourg, 26 March.

Hale, W. (1993)Turkish Politics and the MilitaryRoutledge, London.

Huntington, S. (1991)'he Third Wave: Democratization in the Late Twehti€entury
University of Oklahoma Press, Norman and London.

Katz, RS. (2004), “Democracy and the Legal Regomatof Political Parties,” USAID's
conference on "Change in Political Parties,” Wagion, D.C., 1 October.
https://www.aswat.com/files/Democracy%20and%?20theeRal%20Regulation%200f%20
Political%20Parties-%20EN.pdf

Katz, R.S. and P. Mair (1995) ‘Changing Models ddrtl? Organization and Party

Democracy: The Emergence of the Cartel Pagrty Politics vol. 1, no. 1, pp. 15-28.
Karvonen, L., S. Kuhnle and S.M. Lipset (eds.) (0Party Systems and Voter Alignments
Revisited Routledge, London.

Karvonen, L., (2008) ‘Legislation on Political Hagt a Global ComparisorRarty
Politics, vol. 13, no. 4, pp. 437-455.

Kirchheimer, O. (1966), ‘The Transformation of Wast European Party Systems’, in
Political Parties and Political DevelopmergdsJ. LaPalombara and M. Weiner, Princeton
University Press, New Jersey, pp. 177-200.

Kitchelt, H. (1994) The Transformation of European Social DemocraGambridge
University Press, Cambridge.

Kogacigilu, D. (2004) ‘Progress, Unity, and Democracy: Dissg Political Parties in
Turkey’, Law & Societyvol. 38, no. 3, pp. 433-461.

Koole, R. (1996) ‘Cadre, Catch-All or Cartel? A Cment on the Notion of the Cartel
Party’ Party Politics vol. 2, no. 4, pp. 509-525.

Lipset, S.M. and S. Rokkan (196Party systems and voter alignments: Cross-national
perspectivesThe Free Press, Toronto.

Lowenstein, K. (1937), ‘Militant Democracy and Famndental Rights '’American Political
Science Reviewol. 31, no. 3, pp. 417-33.

21



Gengkaya: Impact of Party Regulation on Small Parties and Independent Candidates in Turkey

Molenaar, F. (2010) The Development of Europeandirds on Political Parties and their
Regulation, The Legal Regulation of Political RestiWorking Paper 4, ESRC and Leiden
University,

https://openaccess.leidenuniv.nl/bitstream/han@®@&7121087/wp0410.pdf?sequence=2

Macklem, P. (2005), Militant Democracy, Legal Plism, and the Paradox of Self-
DeterminationUniversity of Toronto, Legal Studies Research Pij®r05-03

Mainwaring, S. P. (199%®Rethinking Party Systems in the Third Wave of

Democratization: The Case of BraAtanford University Press, Stanford, CA.

Moser, R.G. (1999) “Electoral Systems and the Nunolfé”arties in Postcommunist States,”
World Politics vol.51, no.3, 359-3894.

Norris, P. (2005)Democracy in Theoretical and Practical PerspectivBgvelopments in

Party CommunicationdNDI, Washington, DC.

Oder, B.E. (2009) ‘Turkey’, in ed. Thiel, pp. 26368

Olson, D.M. (1998) ‘Party Formation and Party SgsteConsolidation in the New
Democracies of Central Eurogeolitical Studies’ vol. 46, no.3, pp. 432-464.

Oden, M. (1983),Turk Anayasa Hukukunda Siyasi Partilerin Anayasaykiri Eylemleri
Nedeniyle Kapatiimalari (Banning of Political Pag$ in Turkish Constitutional Law on the
Ground of Their Unconstitutional Activitiesyetkin Yayinlari, Ankara.

Ozbudun, E. (2005Yirk Anayasa Hukuku (The Turkish Constitutional ),a8l' edition,
Yetkin Yayinlari, Ankara.

Ozbudun, E. (2000Fomtemporary Turkish Politics: Challenges to deraticrconsolidation
Lynne Rienner Publishers, Inc., Boulder, CO.

Ozbudun, E. (2007) ‘Turk Anayasa Mahkemesinin Ysabktivizmi ve Siyasal Elitlerin
Tepkisi’ (Judicial Activism of the Turkish Constitanal Court and the Reaction of Political
Elites),Ankara Universitesi Siyasal Bilgiler Fakiiltesi D&sigvol. 62, no. 3, pp. 257-68.
Ozbudun, E. (2013)Party Politics and Social Cleavages in Turkelyynne Rienner
Publishers, Boulder, CO.

Ozbudun, E. (1995)Siyasi Partiler ve Demokrds{Political Parties and Democrac\giyasi
Partiler ve Demokrasi Sempozyumu (Political Partesl Democracy SymposiunmESAV
Yayinlari, Ankara.

Reilly, B. and P. Nordlund (eds.) (2008plitical Parties in Conflict-Prone Societies:
Regulation, Engineering and Democratic Developmeit University Press, Tokyo.

Rubin, B. and M. Heper, (eds.) (20@9litical parties in TurkeyFrank Cass and Company
Ltd., London.

22



The Legal Regulation of Political Parties, working paper 41/14

Saglam, F. (1999)Siyasi Partiler Hukukunun Guncel Sorunlg€urrent Issues of Political
Party Law), Beta Yayinlaristanbul.
Sglam, F. (2001) “Turk Siyasal Partiler Kanunu - Taesi, Eksiklikleri, Reform
Calsmalari” (Turkish Political Parties Law — History,eliciencies, Reform Initiatives),
Turkiye ve Avrupa’da Siyasi Partiler Kanunu ve 8egiasasi (Political Parties and Electoral
Laws in Turkey and Europe)Konrad Adenauer Vakfi, Ankara.
S4jo, A. (2004 Militant Democracy Eleven International Publishing, Utrecht.
Sartori, G. (1976)Parties and Party Systems, A Framework for AnalyS§lambridge
Universityty Press, Cambridge.
Sayarl, S., (2008) ‘Non-electoral sources of paygtem change in Turkey’, iErgun
Ozbuduna Armgan (In Memory of Ergun Ozbudyryolume |, eds S. Yaziat al, Yetkin
Yayincilik, Ankara.
Sayari, S. and Y. Esmer, (eds.) (20PBj)itics, Parties &Elections in Turkeyynne Rienner
Publishers, Inc. Boulder CO.
Taagepera, R. and M. S. Shugart (1988ats and Votes: The Effects and Determinants of
Electoral Systemsrale University Press, New Haven, CT, and London.
Tezic, E. (2001Anayasa Hukuku (Constitutional LavBetz Yayinlari jstanbul.
Thiel, M. (2009) ‘Introduction,” in The Militant Democracy Principle in Modern
Democraciesed. M. Thiel, Ashgate, Surrey.
van Biezen, |. (2004) ‘Political Parties as Pultlitlities’ Party Politics vol. 10, no. 6, pp.
701-22.

. (2009) Constitutionalizing Party Demoygrathe Constitutive Codification of
Political Parties in Post-War Europe, The Legal iRaijpn of Political Parties Working
Paper, ERC, University of Leiden and UniversityBifmingham, 3 November.
Venice Commission (2009) Opinion on the Constitngioand Legal Provisions Relevant to
the Prohibition of Political Parties in Turkey, &bourg, 13 March 2009, Opinion No.
489/2008, CdI-Ad (2009) 00&nttp://www.tesev.org.tr/Upload/Publication/3ch5372Rb50-
4f5a-9eeb-466527a89624/Venice%20Commission%20R&aom 3-
14%20March%202009.pdf

Venice Commission (1999) Guidelines on Prohibitiamd Dissolution of Political Parties

and Analogous Measures, http://www.venice.coe.int/webforms/documents/CDL-
INF(2000)001-e.aspx

Webb, P. and S. White (200Pparty Politics in New Democracie®©xford University Press,
Oxford.

23



Gengkaya: Impact of Party Regulation on Small Parties and Independent Candidates in Turkey

Weiner, M. and E. Ozbudun (eds.) (19€8mpetitive Elections in Developing Countries,
Duke University Press, Durham, NC.

Yardimci-Geyikdgl, S. (2013) ‘Party institutionalization and democrationsolidation:
Turkey and Southern Europe in comparative persgEctiParty Politics 7 June,
http://ppg.sagepub.com/content/early/2013/06/024088813487110

24



The Legal Regulation of Political Parties, working paper 41/14

Table 1. Parties and elections in Turkey (1983-2011

2011 2007 2002 1999 1995 1991 1987 1983 No. of
Member:
Vote | Seat| Vote | Seat| Vote | Seat| Vote| Seat| Vote | Seat| Vote | Seat| Vote | Seat| Vote | Seat
Party Names/ % % % % % % % %
Voter Turnover % 83,2 84,2 79,1 87,1 85,2 83,9 93,3 92)3
Bright Turkey Party 0,3
Changing Turkey Party 0,1
Communist Party of 0,1 0,2 2.247
Turkey 0,2
Democracy and Peace 0,1
Party
Democrat Party 0,7 5,4 0,3 714.333
Democrat People’s Party 6,2
Democratic Lef t Party 0,3 1,2 22,2| 136| 148 76| 10,8 7 8,56 100.682
Democratic Society Party 0,6
Fatherland Party 0,9 544
Felicity Party 1,3 2,3 2,5 209.737
Freedom and Democracy 0,2 0,8 4.387
Party 0,3
Great Turkey Party 0,5 0,5 23.398
Great Unity Party 0,8 1 15
Justice and Development49,8 | 327| 46,6 341 34,83 363 8.083.665
Party
Justice and Equality Party 0,3
Labour Party 0,1 0,1 0,2 16.394
Labour Party 0,4 0,5 0,2 0,2 6.235
Liberal Democrat Party 0 0,1 0,2 0,4 6.342
Motherland Party 5,1 13,2| 86 | 19,60 132 24/ 115 36,3 292 451 211
Nation Party 0,1 0,2 0,3 0,5
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Nationalist Action Party

13

53
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14,3

71 84

18

129

8,2

364.475

Nationalist Democracy
Party

23,3

71

Nationalist Workers Party

2,9

New Democracy
Movement

0,5

New Party

0,1

New Turkey Party

12

Peace Party

0,2

Peace and Demacracy
Party

49.938

People’s Democray Party

4,7

4,2

487

Populist Party

30,5

117

Rebirth Party

0,1

0,3

Reformist Democracy
Party

0,8

Republican People’s Party 26

135

20,9

1120 19,

178

10

973.363

Rise of People Party

0,4

Ot

9.584

Social Democrat Populis
Party

—

20,8

88

24.8

99

Socialist party

0,4

Socialist Workers Party

0,1

True Path Party

0,2

9,5

12

85

19,2

135

27

178

191

Virtue party

15,4

111

Voice of People Party

0,8

Welfare Party

214

158

16.9

62

Youth Party

7,2

57.766

Independents

6,6

35

o
O

O
=

0,9

0,5

0,1

1,1

Total

550

550

550

550

550

450

450

400
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Electoral System Country| Country Country Country Country Double Double Double
threshold +| threshold +| threshold +| threshold +| threshold +| threshold +| threshold +| threshold
d’Hondt d’Hondt d’Hondt d’Hondt d’Hondt d’'Hondt d’Hondt +d’Hondt
+Contingent| +Contingent
Underrepresented Votes 46 231 45,3 183 14 0.4 194
Contestants 16 15 19 21 13 7 8 4
Parties in Parliament 4 4 3 4 5 5 3 3
Vote Fragmentation |6, 2t 72,8¢ 81,5¢ 85,2¢ 83,7t 78,6: 75,7 64,9:
Seat Fragmentation 57,58 55,67 45,5 79,51 77,26 72,12 51,33 60,27,
Effective Number of
Parties 2,3 1,4 1,18 4.8 413 3,5 2 25

Source Compiled and calculated by the author. Data cteféfrom TUK, http://tuikapp.tuik.gov.tr/secimdagitimapp/secin.ZDnly the parties which

entered the elections are included.
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Table 2. Annual State Aid to Political Parties (QD13)

Party 2000 2001 | 2002 2003 2004 | 2005 2006 | 2007 2008 2009 2010 2011 | 2012 2013
Democratic Left Party 3,6 5.5 28,8 -
Fatherland Party - - 1,0 -
Felicity Party - 0,5 11,3 -
Freedom and - - 0,8 -
Solidarity Part
Justice and - 0,1 11,3 22,5 52,8 31,8 40, 14142 45(7 111,3 75P,186,5 72,5 81,5
Development Par
Great Unity Party - - 1,2 - - - -
Motherland Part 2,1 3,2 17, - - 5,1 8,5 -
Nationalist Action 2,9 4,4 23,4 55 12,8 7,7 9,8 34,4 14)0 34,1 16,1 7,15 18,9 21,3
Party
Republican People’s| 1,4 2,1 11,3 12,7 29,9 18, 22,7 799 20,4 499 6 28, 83,6 37,8 42,5
Party
Social Democrat - - - 1,3 - -
Populist farty
True Path Party 1,9 2,9 15,7 6,3 147 8,8 11,1 39,3
Virtue Party 2,5 3,2 - - -
Youth Party 4,8 11,1 6,7 8,5 29,9
TOTAL 14,4 21,¢ 122,] 51 1212 79,% 100,6 | 324, 80,1 195, 92,4 327,2 | 129,2 | 145

Author’s noteRead the Columns for 2000, 2001, 2002, 2003 &dd it trillion TL and for 2005 — present in miliidcNew TL

SourcesCompiled from the Audit Courfreasury Operations Reports, 2000-2010e Replies of the Minister of Finance to thal@uestions on State Aid,
http://www2.tbmm.gov.tr/d23/7/7-4697c.pdhdhttp://www2.tbmm.gov.tr/d24/7/7-17987c.paifd the 2013 General Budget.
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